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WE CONTINUE TO 
DO OUR PART 


“Basis” for Partners Under the 


Revenue Act of 1934 


By E. E. WAKEFIELD * 


N part, no doubt, as the result of investigations of 
income taxes of partners in prominent banking 
firms, the framers of the Revenue Act of 1934 

made changes in the previous law as to basis for 
property sold by partnerships and property distrib- 
uted by partnerships in kind to the 


tion in Mim. 4311, published in April, 1935, I. R. B. 
XIV-15, p. 6. Whatever, as a matter of law, may be the 
propriety of the Treasury’s position as affecting income 
determined under laws prior to the 1934 law, the pro- 
cedure is now fixed by the new provisions quoted 





partners. The new provisions in 
the law are contained in Section 
113(a) (13) which reads as follows: 

Partnerships.—If the property was 
acquired, after February 28, 1913, by 
a partnership and the basis is not other- 
wise determined under any of the para- 
graphs (1) to (12), inclusive, of this 
subsection, then the basis shall be the 
same as it would be in the hands of 
the transferor, increased in the amount 
of gain or decreased in the amount of 
loss recognized to the transferor upon 
such transfer under the law applicable 
to the year in which the transfer was 
made. If the property was distributed 
in kind by a partnership to any partner, 
the basis of such property in the hands 
of the partner shall be such part of the 
basis in his hands of his partnership 


interest as is properly allocable to such 
property. 


The first part of the paragraph as 
to property contributed to a part- 
nership by a partner brings into the 
statute the interpretation of pre- 
vious laws made by the Treasury 
without express statutory provi- 
sion.". The Board of Tax Argpeals and the courts 
have taken the contrary view, viz., that the basis of 
property contributed in kind by a partner to the 
partnership is value-at the date of acquisition by the 
firm.’ But the Treasury has recently reaffirmed its posi- 


é C. P. A., with Lybrand, Ross Bros. & Montgomery, Boston, Mass. 
See G. C. M. 10092, C.’B. XI-1, p. 114 


*See Helvering v. Archbald, 70 Fed. (2nd), 720, affirming 27 B. T. 
A. 837, certiorari denied (293 U. S. 594). 
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quirement of use of the contributing 
partner’s basis by the partnership 
only helps to confuse the already 
uncertain conception of the method 
of taxing partners. It would be de- 
sirable if some well thought out 
scheme treating the partnership 
consistently as an entity for income 
tax purposes, or consistently as 
only a group of individual taxpay- 
ers, could be brought into the law. 
However, as illustrated by the 
change embodied in the 1934 law, 
the pressure to accomplish specific 
results is likely at any time to over- 
ride theory. When there is agita- 
tion to prevent partnerships from 
taking losses the effect of which on 
individual incomes the Treasury 
wishes to prevent, the entity theory 
is disregarded as to basis of prop- 
erty contributed by a partner at the 
very same time that the entity the- 
ory is strictly adhered to in interpre- 
tation of the capital loss provisions 
of Section 117 to prevent partners from applying 
their capital losses in the partnership, without the 
$2,000 limitation, against their capital gains on 
transactions outside the firm.* 

When we come to the new provision in the latter 
part of Section 113(a) (13) we find a more emphatic 
indication of the confusing effect of trying to accom- 


above. It would seem that this re- 
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plish specific results as to income regardless of the 
underlying theory. If a partner must use his own 
basis for his interest in the partnership to determine 
the basis for property received in kind from the part- 
nership, we mix elements affecting gain and loss in 
fact in a hodgepodge which follows no logical con- 
ception. It is true that partners may sometimes 
choose to distribute property in kind to place the gain 
or loss where it will do the least harm or most good, 
respectively, by use of the cost to the partnership. 
sut this is no sufficient reason for a rule which works 
unreasonable results in its general application. If 
a partnership buys an asset for $50,000 and later 
distributes it in kind to a partner who sells it for 
$60,000, no one has made a gain greater than $10,000. 
What the partner will ultimately make or have when 
his relation with the partnership is terminated can 
not possibly be reasonably related to the result on 
sale of a particular asset during the continuance of 
the partnership business. But the new provision of 
the law as to distributions in kind, if interpreted to 
require an apportionment of the basis of the part- 
ner’s interest in the firm to the asset received, may 
produce gain or loss having no sensible relation to 
the transaction in the particular asset. Strangely 
enough in Article 113(a)(5)-1(b) the Treasury has 
gone to considerable length in new material, not 
occurring in previous regulations, to explain as to 
estates, trusts and beneficiaries thereof that there is 
a “uniform rule” which requires that an asset shall 
continue to have the basis it starts off with at the 
death of the decedent no matter what the legal or 
equitable interests in it become in the course of the 
settlement of an estate or the carrying out of a 
trust. The same underlying principle, but appli- 
cable with greater force, would seem to govern as 
to assets received in kind from a partnership. The 
practical results to the contrary under the statute 
and regulations as apparently intended by the fram- 
ers of the 1934 law need some detailed consideration. 


Purpose and Effect of Change in the Law 


The purpose of the change in the law and the 
theory underlying the use of a portion of the part- 
ner’s basis for his interest in the partnership as the 
basis for property distributed in kind are easily to 
be understood. Of course, the purpose is to prevent 
the taking of losses based on cost to the partnership 
of property distributed to the partners and to prevent 
the limiting of gain on property which has appre- 
ciated to the gain based on the cost to the partner- 
ship. The theory underlying the change in the law 
is that the source of the property which the partner 
may receive from the partnership and sell is the part- 
ner’s investment in the partnership plus profits of 
the partnership. Consequently, it is assumed that 
the partner who sells the property is given all the 
basis he ought to have if he is permitted to take his 
investment in the firm plus his share of any profits 
which have already been taxed but remain undis- 
tributed. The difficulty with this simple theory is 
that the means of acquiring the property by the part- 
nership is not limited to contributions by the part- 
ners and already-taxed profits. Assets may be 
acquired (a) with borrowed money, (b) with non- 
taxable income, and (c) with current profits which 
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have not yet been taxed. The change embodied in 
the 1934 law has in it the weakness inherent in va- 
rious recent enactments of congress, and proposed 
enactments. In order to prevent, in a few cases, what 
are misdeeds, from the standpoint of the framers of 
the law, a whole group isput into the strait-jacket of 
a restricted statute which cannot accommodate itself 
to the realities in most of the cases to which it applies. 


Distributions to partners in the form of property 
are not different in effect on the partners’ accounts 
from distributions of cash. It is to be assumed that 
if a partner receives property he will be charged with 
its value when he receives it. If there has been 
appreciation or loss of value since the firm acquired 
the property, presumably the gain or loss is taken 
up in the partnership profit and loss account and 
the proper effect on the partners’ individual accounts 
is given. But if the property is then distributed in 
kind, the possible taxable income of the partner must 
be considered in its relation to the general scheme 
of taxing income from partnerships. The mere re- 
ceipt by the partner of cash or other property has no 
income tax effect. The partner’s share of partner- 
ship income as reported by the firm is taxable to him 
whether or not it is distributed. The -source of the 
distribution, to which it is really chargeable, may be 
any one of at least three things. In terms of the 
accounts the partner may be— 


1. Overdrawing his capital and creating a liability 
to the firm so that in effect his withdrawal is in 
part at least a loan; 


2. Drawing out profits of prior years which have 


been taxed if they are of a nature to be tax- 
able; 


3. Drawing out current profits which will be tax- 
able as part of income included in the partner- 
ship return for the current year. 


Therefore, unless he gets more for property distrib- 
uted to him than its cost to the firm, there is no 
ground for inference that he is taxable on any part 
of the proceeds of sale of property withdrawn. Ii 
under the statute, as interpreted in reference to allo- 
cation of his basis, he is given a basis for property 
received from the firm less than its cost to the firm, 
he may be taxed on the sale even though the distri- 
bution falls within one of the three cases above all 
of which should be cases in which he is not taxable. 


As defined by regulations under all of the recent 
revenue acts, a partner’s basis for his interest in the 
partnership is the adjusted original cost to him plus 
the amount of his share in undistributed income of 
the partnership which has already been taxed. Ob- 
viously, then, there is no necessary relation between 
this basis and the cost to the partnership of a par- 
ticular asset. The partner may have drawn out all 
of his profits before any distribution in kind and his 
original contribution to the firm, which under the 
statute is then the only basis for an asset received 
in kind, may be very much less than the cost to the 
firm of the asset withdrawn. If he sells such an asset 
at no more than it cost the firm, he may be held to 
have realized a taxable profit when in fact the asset is 
merely turned over at no real profit to anybody. The 
means of purchasing the asset by the firm may be 
borrowed money so that its cost in no way repre- 
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sents an addition to the net worth of the firm. To 
judge by the language used in the reports of the com- 
mittees of congress which passed on the 1934 law, 
no such complications were given consideration. 
The House Committee in its report on H. R. 7835 
on p. 18, says: 

Paragra ph (13) further provides that if property is dis- 
tributed in kind by a partnership to a partner, the basis 
to the partner shail be a proper proportionate part of the 
cost or other basis to him of his interest in the partner- 
ship. An example will make the operation of this proposal 
clear. Suppose that a partner, A, paid $10,000 for his 
interest in a partnership. Suppose that the partnership 
distributes to the partners property in kind representing 
one half of its assets. Irrespective of the value of this 
property at the time of its distribution, the basis to A of 
the property distributed to him will be $5,000, and he will 
be taxed on any amount for which he thereafter disposes 
of the property in excess of $5,000. The committee be- 
lieves that this provision embodies merely the correct 
interpretation of the present law but it appears desirable 
to have an express statement of the rule in the statute. 
Such a simple situation is possible, but the compar- 
atively complicated situations in the affairs of part- 
nerships are so common that a just result in relation 
to the real gain or loss on distribution of property 
in kind and sale by the partner cannot be reached 
on any such naive assumptions. 


Allocation of Partner’s Basis of Partnership Interest 


In the first place the statute gives no detailed guide 
to the method of allocating a part of the partner’s 
“basis in his hands of his partnership interest.” The 
phrase “as is properly allocable to such property” 
leaves the situation “wide open.” The regulations 
do not offer any help but merely repeat the language 
of the ‘statute. Let us consider possible ways of 
making the allocation. 


(1) By Use of Gross Assets—It has been suggested 
that the following formula is a proper method of 
allocation: 


Present value of asset distributed 





x Partner’s basis for his interest in 


Present v alue of gross assets of the firm 


firm 
But see the results this may produce. Assume the 
following case. Each of two partners contributes 
$50,000 to a firm in which each shares equally in 
profits and ‘losses. They at once buy securities at a 
cost of $50,000. They also borrow $50,000. The 
gross assets now become—cash $100,000, securities 
$50,000, i. e., the securities are one-third of the assets. 
Assumed further that without any change in the 
market value of the securities they are distributed in 
kind and each partner sells his part. The basis using 


the above indicated formula for each partner would be 
$25,000 


X $50,000, or $16,666.67 
$75,000 


On a sale of his portion of the securities each partner 
would realize a taxable gain of $8,333.33, or $16,666.67 
gain for both together. But, by hypothesis, there has 
been no change in the value of the securities and no 
possible way for the partners to make any real profit 
on sale. Of course, at some time later, perhaps many 
years, a corresponding loss may be suffered when the 
partners wind up their connection with the firm and 


4 Reg. 86, Art. 113(a)(13)-2. 
5 Reg. 86, Art. 113(a)(13)-2. 
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liquidate it completely. This is, however, cold com- 
fort for those who have to pay a present tax on a 
gain they have never in fact realized. 


Suppose, for a variation of the result based on 

use of gross values, that the partners buy two lots 
of securities, of which lot A costs $25,000 and remains 
stationary in value, and lot B costs $25,000 but soon 
doubles in value. For sufficient reasons the partners 
distribute lot A to themselves and then each sells, 
there still being no material change in value of the 
securities distributed. Assuming that no money was 
borrowed the formula for basis would work out this 
way for each partner: 
_ _ $12,500 (% value of lot A) " 
$37,500 (% value of lots A & B) + $25,000 cash 
Each partner would realize a taxable profit on sale 
of $2,500, although the real appreciation would have 
occurred as to lot B which was not sold. 


Variations upon the facts as to changes in value of 
gross assets through appreciation or depreciz ation, or 
borrowing, or both, could be worked out indefinitely, 
all with the result that profit or loss on sale of assets 
distributed in kind, using a gross asset basis, may 
bear no reasonable relation at all to any actual gain 
or loss in the transactions. Similarly “distorted re- 
sults arising from change in values and borrowing 
would be realized if in the formula above not pres- 
ent value of gross assets but cost of gross assets to 
the firm were used. 


(2) By Use of Net Assets—Conceivably some 
sort of allocation of a part of the partner’s interest 
in the partnership as basis for assets received in kind 
could be worked out by using net assets. They, of 
course, are some indication of the status and progress 
of the business, whereas gross assets are by no means 
necessarily so. However, unless a special closing 
of the accounts is made at the time of distribution of 
assets in kind, or the distribution happens at a clos- 
ing date, no one knows what the net assets are at 
the date of distribution. But even if net assets can 
be determined, there is no logical relation between 
net worth and either cost or present value of particu- 
lar assets. An asset distributed may be worth more 
than the whole net value of the business as shown 
by the accounts. In such a case no usable fraction 
for application to the partner’s basis for his interest 
in the partnership can be obtained. But this only 
illustrates the underlying truth that there is no use- 
ful relation for the purpose in question between par- 
ticular assets and net assets of the firm. 

Further complications that make it impossible to 
get a reasonable basis for the asset distributed in 
kind by any formula using the assets of the firm, 
whether net or gross, arise from the possible pres- 
ence among the assets of undistributed non-taxable 
income such as interest on municipal bonds. 

How, then, can the statute as it reads be applied to 
produce a reasonable result? It does not appear that, 
consistently with the effect doubtless aimed at by 
the framers of the law, any construction of the lan- 
guage in the last sentence of Section 113(a) (13) can 
be found which will not do violence in many cases to 
any sound conception of what should be subjected to 
income tax. Those who procured the inclusion of 

(Continued on page 507) 





X $50,000, or $10,000 









































































































































































































































































































































The Problem of Residence Under 


the California Income ‘Tax Law 


By GeorcE T. ALTMAN* 


lil new personal income tax law of California 
brings to the fore another problem on the subject 
of state jurisdiction to tax. The jurisdiction of a 
state over residents and non-residents has gone before 
the Supreme Court of the United States several times ; 
but the question of what is a resident for state income 
tax purposes, or rather, how far a state may go, by 
definition, in taking unto its own residential bosom the 
residents of other states, has not yet 
been determined. 

The term “resident” under the 
new California personal income tax 
law includes “every natural person 
domiciled in the state of California 
and every other natural person who 
maintains a permanent place of 
abode within this state or spends in 
the aggregate more than six months 
of the taxable year within the state.” ' 
lowa and Louisiana had already 
adopted that definition in 1934, in 
their income tax laws; and in 1935 
South Dakota and Washington 
adopted the same definition. The 
population of none of these states, 
however, exhibits the seasonal char- 
acteristics of that of California. Cal- 
ifornia is the one state where the 
definition will really be felt—and 
where it will, unquestionably, un- 
dergo judicial test. 








minute out of the particular taxable year. ‘The 
Arkansas definition was adopted by Georgia, Kansas 
and Utah in 1933, and by West Virginia in 1935. 
Oregon, in 1930, followed the Arkansas definition, 
except for the requirement of seven months instead 
of six ; and in 1933 the Oregon definition was adopted 
by Montana and Oklahoma. 

Other states have been still more moderate in their 
definition. New York, whose defi- 
nition contains the Oregon require- 
ment of permanent place of abode 
and presence for more than seven 
months within the state, has gone 
to the extent of excluding those do- 
miciled within the state if they 
maintained a permanent place of 
abode elsewhere and spent in the 
aggregate not to exceed thirty days 
of the taxable year within the state. 
In Wisconsin, pioneer in the state 
income tax, the definition of the 
term “resident” contains the terms 
of the California definition, except 
for the requirement of seven months 
instead of six. But in Wisconsin 
the definition is given only by the 
way of presumption; the taxpayer 
may show that although he main- 
tains a permanent place of abode in 
Wisconsin, or although he spends 
more than seven months out of the 








Residence Under Laws of GeorcE T 


Other States 

HERE are other states whose definitions ap- 
proach the California definition. In Arkansas, 
for example, in their income tax law enacted in 1929, 
the definition of “resident” is the same as the Cali- 
fornia definition, with, however, one material excep- 
tion. Under the Arkansas definition one not domiciled 
in that state is, nevertheless, a resident who main- 
tains a permanent place of abode within the state and 
spends in the aggregate more than six months of 
the taxable year within the state. There is a tre- 
mendous difference here between “and” and “or.” 
While under this Arkansas definition one not domi- 
ciled in the state must not only spend more than six 
months in the state but also maintain a permanent 
place of abode there, under the California definition 
one not domiciled in the state and without a perma- 
nent place of abode there, would nevertheless be 
classed as a resident if, by stop-watch, he should be 

within the borders of the state six months and 
* Member of the Illinois Bar and Certified Public Accountant, Chi 
cago and Los Angeles; Special lecturer in Income Tax Law, North. 


western University. 
11935 Laws, Chapter 329, Sec. 2(k). 





ALTMAN 


taxable year within the state he is, 
nevertheless, not a resident. Thus 
the meaning of the term, should 
occasion arise, is left to the courts. California, with 
its rates all the way up the brackets substantially 
one-fourth of the Federal rates, has gone to the ex- 
treme of all state income tax legislation in placing 
the conclusive label of “resident” upon all those who 
should for six months and a minute, be lured be- 
neath its sunny sky. 


Questions Raised by the California Definition 
of a “Resident” 


EVERAL questions will arise. Chiefly they will 

be: (1) Is the California definition valid? (2) lf 
it is, upon whom will be the burden of proof, the 
state or the taxpayer? The Supreme Court of the 
United States has on more than one occasion consid- 
ered the jurisdiction of the states in the field of 
income tax. In the leading case of Shaffer v. Carter,’ 
it was pointed out that a state’s jurisdiction depends 
upon its power to enforce its mandate, by action 
taken within its borders, either in personam or in rem. 





2252 U. S. 37. 
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That case involved the taxation of non-residents on 
income from sources within the State, and the Court 
upheld the tax, saying (p. 52): 

that just as a state may impose general income taxes upon 
its own citizens and residents whose persons are subject 
to its control, it may, as a necessary consequence, levy a 
duty of like character, and not more onerous in its effect, 
upon incomes accruing to non-residents from their prop- 


erty or business within the state, or their occupations car- 
ried on therein. 


And (p. 57): 
As to residents it [the state] may, and does, exert its taxing 
power over their income from all sources, whether within or 
without the state, and it accords to them a corresponding 
privilege of deducting their losses, wherever these accrue. 
As to non-residents, the jurisdiction extends only to their 
property owned within the state and their business, trade, 
or profession carried on therein, and the tax is only on such 
income as is derived from such sources. 
It did not say, as it had no occasion to say, what 
were and were not residents for this purpose. Yet 
by clearly indicating a jurisdictional difference be- 
tween residents and non-residents it necessarily at- 
tributed a jurisdictional character to the meaning of 
the term “resident.” Otherwise a state could, by the 
hokus-pocus of definition, clutch within its tax claws 
the haggling street merchant of Timbuktu or some 
bejeweled prince of Hindustan, though neither had 
a dime in the taxing state or had ever heard of it. 
Thus the meaning of the term “resident” is juris- 
dictional. But, even as the Court in Shaffer v. Carter 
pointed out, “the decision must depend not upon any 
mere question of form, construction or definition, but 
upon the practical operation and effect of the tax 
imposed.” So the same Court again held in Lawrence 
State Tax Commission.* The latter case involved 
taxation by the state of Mississippi of its residents 
on the income received from all sources, including 
sources without the state. The state supreme court 
had proceeded on the argument that the tax was an 
excise, not a property tax; but the Supreme Court 
of the United States found that argument of no sig- 
nificance, holding that on the question of the consti- 
tutionality of a tax the court is concerned only with 
its practical operation, not its definition or the “pre- 
cise form of descriptive words that may be applied 
to it.” It is clear, then, that a state may define as it 
pleases, calling black, white, if it so desires, provided 
the practical effect of the definition does not make 
the tax unconstitutional. The question is not, there- 
fore, whether California’s definition of the term 
“resident” for state income tax purposes is unortho- 
dox, strained, openly defiant of the amenities of good 
usage, or even flagrantly opposed to consistent judi- 
cial “definition ; the question is whether by so defining 
the term—call it “X” if you will instead of “resi- 
dent”—the state has essayed a jurisdiction which it 
does not have. As it has been held, “a statute of a 
state which undertakes to tax things wholly beyond 
her jurisdiction conflicts with the Fourteenth Amend- 
ment.” 4 Does California, then, by including as resi- 
dents those who, though not domiciled in the state 
and maintaining no permanent place of abode there, 
are within the borders of the state more than six 
months out of the taxable year, exceed its taxing 
jurisdiction ? 





3286 U. S. 276 


4 Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83, 92. 
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Application of the Rule of Domicile 


RESIDENT, under the California income tax 

law, is subject to tax upon the income from all 
sources,® whether within or without the state. As 
to one domiciled in the state, the Supreme Court of 
the United States has already held that such a tax is 
constitutional.? Domicile, that court held, in itself 
establishes a basis for taxation; for 
the tax, which is apportioned to the ability of the taxpayer 
to bear it, is founded upon the protection afforded to the 
recipient of the income by the state, in his person, in his 
right to receive the income, and in his enjoyment of it 
when received. These are rights and privileges incident to 
his domicile in the state and to them the economic interest 
realized by the receipt of income or represented by the 
power to control it, bears a direct legal relationship. 
Whether the same rights and privileges are incident 
to mere presence within the state, the Supreme Court 
of the United States has not yet had occasion to say. 
Domicile is a great deal more than that. It is a 
term of established legal significance, involving the 
animus manendi, or the intention of remaining indefi- 
nitely,’ and the animus revertendi, the intention, 
whenever absent, of returning.* Every person has a 
domicile and but one domicile at a time; so that one 
does not change it until by actual removalyand in- 
tent he has acquired a new one.® 


If the income tax were considered a tax on prop- 
erty, as in Massachusetts,’® for example, the applica- 
tion of the rule of domicile would be simple. Income 
received while one is domiciled in a state would be 
subject to tax by that state, regardless of the source 
of the income; but income received during the time 
that one was ‘not domiciled in the state, would be 
subject to tax by that state only to the extent arising 
from sources within that state." It is probable, 
moreover, that the effect of applying the rule of 
domicile would be the same if the income tax were 
considered an excise. As already pointed out, the 
Supreme Court of the United States has said that 

calling the tax an excise instead of a property tax 
did not affect the character of the tax, that its char- 
acter would be determined by its practical opera- 
tion.!2, The Federal income tax statutes, in their 
provisions with regard to resident and non-resident 
aliens, do not say when one must be a resident or 
non-resident; but it has been held under those stat- 
utes, that one who became a resident of the United 
States during the taxable year was not liable to in- 
come tax on income received from sources outside 
the United States before he became such resident.” 
The term “resident” as there used is not coextensive 
with the term “domicile”; but the difference is chiefly 
theoretical, and many of the same principles have 
been applied in determining residence under those 
provisions as are applied in determining domicile." 





5 Sec. 5 (a). 

8 Lawrence v. State Tax Commission, note 3, supra. 

7 Williamson v. Osenton, 232 U. S. 619, 624. 

8U. S. v. Curran (C. C. A. N. Y.) 299 Fed. 206, 209. 

® Mitchell v. United States, 88 U. S. 350, 353. 

10 Hart v. Tax Commissioner, 240 Mass. 37; 132 N. E. 621. 

11 Kennedy v. Commissioner of Corporations and Taxation, 256 Mass. 
426, 152 N. E. 747. The term “inhabitant” instead of “resident” is 
used in the Massachusetts income tax law, and the Massachusetts courts 


have interpreted the term “inhabitant” to refer to domicile. Ness v. 
Commissioner of Corporations and Taxation, 279 Mass. 369, 181 N. E. 
178. 

12 See note 3, supra. 

13. ee v. Commissioner, 6 B. T. A. 1005, Acq. WE-2 CG. ae 

14 See Stallforth v. Commissioner (App. D. C.) 353 C. par. 9329. 
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Thus applying either the rule of domicile, or the 
rule of residence as used in the Federal income tax 
laws, the determination is simple. Income received 
while one is domiciled’ in a state, or “resident” in a 
state as the term is thus used, would be subject to 
tax by the state regardless of its source; and income 
received while one was not domiciled in the state or 
thus resident in the state, would be taxable only if 
received from sources within the state. 

Under the California definition of the term “resi- 
dent,” however, one might be taxed on income which 
he had received from sources in other states before 
he had ever set foot upon its charming soil. As to 
such income, as income, could it be said that he had 
received the protection of California, or any of the 
“rights and privileges” to which the Supreme Court 
of the United States referred in Lawrence v. State 
Tax Commission? Or is it possible that the Supreme 
Court might forsake its insistence upon the practical 
effect, and hold, on the magic theory of an excise, 
that California may tax the sojourner, because of the 
gentle breezes he enjoys within its borders today, 
on the basis of income he had carved out in the can- 
yons of Manhattan before California was anything 
to him but a temptation? 


Status of Constitutional Question Involved in 
Statutory Definition of “Resident” 


HUS far the constitutional question involved in 

a statutory definition of the term “resident” has 
been adjudicated only in New York.*® The case 
there was appealed as of right to the Court of Appeals 
on the ground that the definition of the term “resi- 
dent” contained in the New York personal income 
tax law involved a violation of the Federal Consti- 
tution. The appeal was dismissed, the majority of 
the court holding that no constitutional question was 
involved, and that the appeal was therefore taken with- 
out right and without leave. The minority, two 
judges, dissented but voted for affirmance, thus ef- 
fectively concurring in the result. The opinion of 
the Court, on analysis, seems to have been inspired 
by the dissenting judges; for its entire burden was 
to show, not that no constitutional question was 
involved, but rather that the statutory definition as- 
sailed in the appeal did not violate the Constitution. 
The appellant contended that his legal domicile and 
residence were in the state of Montana and that the 
Legislature of the state of New York could not, by its 
definition of the term “resident,” make him a resi- 
dent of the state of New York, taxable on his entire 
net income, merely because he, as the statute read, 
“maintains a permanent place of abode within the 
state, and spends in the aggregate more than seven 
months of the taxable year within the state.” The 
appellant asserted further that the issue had to be 
decided in the light of those decisions of the Supreme 
Court of the United States involving inheritance 
taxes?® which, he claimed, had resulted in a “rule of 
immunity from taxation by more than one state.” 





15 Ryan v. Lynch, 262 N. Y. 1, 186 N. E. 28. 
16 Farmers Loan and Trust Co. v. Minnesota, 280 U. S 
2 


. 204; First 
National Bank of Boston v. Maine, 284 U. S. 312 ‘i 
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The reaction of the New York Court of Appeals 
to the appellant’s contentions, while in result well 
founded, in the opinion confused the issue. The 
Court pointed out that in the inheritance tax cases 
referred to, the factor of domicile was essential, but 
that in personal and income taxes domicile plays no 
necessary part. It is not clear by what virtue the 
New York Court of Appeals made the Supreme 
Court’s assault upon double taxation in the inherit- 
ance tax cases hinge upon the question of domicile. 
In the First National Bank of Boston case, the Su- 
preme Court of the United States frankly stated 
(p. 326) : 

The rule of immunity from taxation by more than one 

state, deducible from the decisions in respect of these 
various and distinct kinds of property, is broader than the 
applications thus far made of it. 
The factor of domicile did not give rise to the rule 
of immunity; it was rather the principle or mech- 
anism whereby the rule of immunity was given effect. 
This is clear from the following in the Farmers Loan 
and Trust Co. case (p. 212): 

We have determined that in general intangibles may be 
properly taxed at the domicile of their owner and we can 
find no sufficient reason for saying that they are not en- 
titled to enjoy immunity against taxation at more than one 
place similar to that accorded to tangibles. 
Having decided upon the principle of domicile, the 
Supreme Court forbade all others. Naturally, if 
there is to be a rule of immunity, there must be some 
principle whereby the state to be given the taxing 
power is to beselected. That principle in these cases 
was domicile; but the rule of immunity, these same 
cases make clear, is of broader application. In Safe 
Deposit and Trust Co. v. Virginia,“ the principles of 
legal title and situs were brought into play, as against 
the equitable owner’s domicile, to make possible a 
rule of immunity; and the Court there went so far 
as to say (p. 93): 

The adoption of a contrary rule “would involve pos- 


sibilities of an extremely serious character” by permitting 
double taxation, both unjust and oppressive. 


Thus it is clear that the New York Court of Appeals 
was in error in assuming that the rule of immunity 
from double taxation established in the inheritance 
tax cases was dependent on the factor of domicile, 
and that where domicile played no necessary part, 
that rule of immunity could not be brought to bear. 

In its haste to arrive at that erroneous conclusion 
the Court in Ryan v. Lynch went still further astray. 
After taking refuge from the double taxation argu- 
ment by saying (p. 3) that “in personal and income 
taxes domicile plays no necessary part,” it blundered 
into the statement that “residence at a fixed date 
has determined the liability for the tax.” That was 
simply not true of the New York personal income 
tax. Section 367-a of that law provides for dividing 
the year into residence and non-residence periods 
where there has been a change from one status to the 
other during the taxable year. Thus the income re- 
ceived in each period is treated according to the tax- 
payer’s status, as resident or non-resident, during 
that period; there is no fixed date which determines 
that he is to be treated as resident or non-resident, 
as the case may be, for the entire year. The Court 
cited Bell v. Pierce '* to sustain its conclusion as to a 





17 Supra, note 4. 
51 N. ¥.. 32 (3672). 
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fixed date, although that case involved a personal 
property tax, not an income tax, and was decided 
long before New York had an income tax law, and 
still longer before the Supreme Court of the United 
States began its series of attacks on double taxation. 

Thus, furthermore, while pretending to avoid the 
constitutional issue the Court in Ryan v. Lynch was 
actually arguing it. It went on to cite Bowring v. 
Bowers,'® involving the Federal income tax. In that 
case the taxpayer had spent 22% out of 27 years in 
the United States, and there were other facts to 
show that his claims to foreign domicile were not 
very substantial. The Court in that case rightly con- 
cluded (p. 923) that the taxpayer had acquired an 
abode here “of no transient character and so long 
continued, and so substantial, as to be of a perma- 
nent nature.” * Quoting this the New York Court of 
Appeals in Ryan v. Lynch concluded that the New 
York statute was in itself “quite valid under the 
Federal Constitution, as giving a legitimate definition 


’ 99 


to the word ‘resident’. 


This conclusion of the Court appears quite sound 
and probably excuses it for the confused and irrele- 
vant reasoning which apparently sprung from its bla- 
tant pretense of avoiding the constitutional issue. 
After all, to maintain a permanent place of abode in 
the state and spend more than seven months of the 
taxable year within the state, as the New York 
definition of the term “resident” provides with re- 
spect to persons not domiciled there, is to have a rela- 
tion to the state of a very substantial character. It 
borders, in fact, on domicile. Viewing a tax from the 
standpoint of its practical operation and effect, as the 
decisions of the Supreme Court of the United States 
above cited require, what state could have a better 
right to call a person its resident and to tax him on 
the basis of his income from all sources, than one in 
which he maintains a permanent place of abode and 
spends more than seven months of the taxable year? 
A permanent place of abode carries with it the animus 
revertendi, the intention to return, of the law of 
domicile. 

True, an individual may have more than one per- 
manent place of abode where he spends a substantial 
part of each year. He may have an apartment in 
New York where he spends his week-days; and a 
house in New Jersey where he spends his week-ends. 
Or he may have a house in New York, and another 
in Florida or California, and spend his time intermit- 
tently between them. Yet there is, as to each abode, 
something tangible and permanent, something approach- 
ing the factum and the animus, manendi et revertendi, 
of the law of domicile. Upon this, if a court wished, 
it might rear a rule of immunity with regard to the 
taxation of income from all sources. The statute in- 
volved in Bell v. Pierce, supra, upon which the New 
York Court of Appeals relied in Ryan v. Lynch, itself 
provided against double taxation. If a taxpayer had 
more than one residence, his residence for the pur- 
pose of the tax on personal property was deemed to 
be the place where his principal business had been 
transacted. Soa court might say, if a taxpayer had 
permanent places of abode in more than one state, 


1924 Fed. (2d) 918, certiorari denied, 277 U. S. 608. 
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that from the standpoint of a tax on income from 
all sources, the state where his principal business 
was transacted alone had jurisdiction. Here would 
be the foundation of a rule of immunity, like domicile 
in inheritance taxes and situs in the case of taxes 
on tangible property. New York has well prepared 
the way; and it was quite unnecessary for its Court 
of Appeals, in Ryan v. Lynch, to indulge in awkward 
legerdemain to sustain the New York definition of 
the term “resident.” The Court might have sus- 
tained the definition on the strength of its “practical 
operation and effect,” under the aegis of Shaffer v. 
Carter and Lawrence v. State Tax Commission, supra, 
and have left to the Supreme Court of the United 
States the task, if it were so minded, of extending 
the rule of immunity by adding to the New York 
definition some additional factor whereby the rule of 
immunity could be accomplished. 


Judicial Dilemma Presented by California Law 


HE California definition, however, would have 

nothing for a court to start with. Let us exam- 
ine it from the standpoint of practical operation and 
effect.: A resident of New Jersey comes to California 
on the first of March to transact some business, of an 
entirely interstate nature, for his firm, a New York 
manufacturing company. He spends March in Los 
Angeles, stopping at a hotel as is his custom. Most 
of April he spends at other cities in California, stop- 
ping at various hotels. He returns to New York in 
May; but a needed rest, the ennui of business, and 
indelible memories of California—its broad, rolling 
vistas, the pervading fragrance of its orange groves, 
the deep color.of verdure and flower beneath its 
crystalline sun, and the expansive coolness of its 
evenings—soon bring him back to California. For 
three or four weeks he rents a cottage by the sea 
and lives once more his boyhood days. Well know- 
ing, however, that man cannot live by climate alone, 
he returns to the gorges of New York. Several 
times again during the same year business finds his 
baggage in the hotels of California; and once again 
a sojourn takes him to its ocean strands. On check- 
ing up his office record in New York at the close of 
the year he learns to his astonishment that he has 
spent six months and a day out of the calendar year 
within the geographical boundaries of California. 
Having heard of the California personal income tax, 
he tosses his travel summary into the waste basket 
and awaits the wrath of that sovereign state. 

His income, let us say, has run to $25,000 in salary, 
another $25,000 in dividends, and $75,000 more from 
New Jersey real estate deals, consummated during 
the first month of the year. Assuming that he is 
married and has two dependents, that his capital gain 
transactions were all within the one-year bracket, 
and that he had no deductions, he would have a 
Federal tax of $43,096 computed under the Revenue 
Act of 1934. Asanon-resident of New York, although 
his principal place of business is in that state, he 
would find that he owed that state for income tax 
only $1,486, on the basis of its present provisions for 
1935. His state of residence, New Jersey, has no 

(Continued on page 504) 

























































































































































































































































































Problems of State Taxation 


By Mark GRAVEs * 


T the very outset, I wish to acknowledge a deep 
A debt of gratitude which I owe to the New York 
State Society of Certified Public Accountants 
for valuable assistance. More than fifteen years ago, 
when | was called upon to organize the personal 
income tax bureau of our state, | sensed the need for 
accounting advice and asked the New York group 
to appoint a committee to work with us. The 
assistance rendered by that commit- 
tee was invaluable. Except for the 
help received at that time, the per- 
sonal income tax bureau would be 
less efficiently operated today. Not 
infrequently in intervening years, 
have I sought and received the ad- 
vice and the assistance of the New 
York organization. Now we are 
about to undertake the administra- 
tion of an unincorporated business 
tax. Again I shall seek the advice 
and assistance of that organization, 
confidently expecting and feeling 
assured that its members will give 
of their time and knowledge as freely 
as they have done in the past. 

Perhaps you have not thought of 
it in this way, but to me it is very 
clear that the public accountant and 
the tax administrator have much in 
common. The conflict of interest, 
moreover, is not and should not be 
as great as is sometimes believed; 
in fact there is little if any. The 
broad gauged, fair-minded tax ad- 
ministrator who properly perceives his duties, recog- 
nizes that he is but the umpire—the third man in the 
ring. His duty is to see that the taxpayer on the 
one hand and his government on the other both re- 
ceive a square deal. The accountant, although 
serving a client, serves him best by advising that the 
client play fair with his government. I can truth- 
fully say after many years of experience that most 
tax administrators and the great majority of account- 
ants act on these assumptions. Unfortunately, there 
are “chisellers” among tax administrators and also 
in the accounting profession. 

There is something about the atmosphere of public 
life which seems to induce some tax administrators 
to adopt narrow views. It may be the lack of knowl- 
edge of business, failure to adopt broad viewpoints, 
or zeal in collecting the last dollar fairly or unfairly. 
And some accountants—a limited number I am glad 
to say—conceive taxation to be a game—a game in 
which the objective is to beat the government. In 
fairness, I should say that sometimes the hostile atti- 
tude of tax administrators persuades them to that 
point of view. I am happy that I can honestly state, 
after many years of experience, that in my opinion 
more than ninety per cent of the taxpayers are honest 


* Commissioner of Taxation and Finance, New York State, and presi- 
dent of the New York State Tax Commission. Paper presented at the 
Four-State Conference of Certified Public Accountants at Atlantic City. 
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MARK GRAVES 


and wish to render true reports and discharge their 
full obligation to government, no matter how painful 
the process of paying may be. 

The English system of income tax administration 
has many things to commend it. Not the least o/ 
these is the general reliability of the information 
furnished by taxpayers particularly as regards returns 
prepared and certified by professional accountants. 

As compared with the chartered 
= = accountant of Great Britain, the 
profession as represented by the 
certified public accountant in Amer- 
ica is relatively young. It takes 
time to develop a profession with 
an appropriate code of ethics. | 
commend to your consideration the 
ethical practice of the English pro- 
fessional accountant in dealing with 
government in tax matters. 


Allocation of Income Between 
States for Corporate Income 
Taxes 


SHALL venture to consider but 
three major tax problems. The 

first is the allocation of income be- 
tween states. This question arises 
more particularly in connection 
with the income of businesses car- 
ried on in more than one state. As 
a result of a study our commission 
recently made, I reached the con- 
clusion that the allocation problem 
for the past several years has 
become increasingly important. This is due to the 
more complex corporation interrelationships and to 
the fact that many corporations have been projected 
beyond state and national boundary lines. I con- 
cluded, moreover, that many of the difficulties arise 
out of the fact that state machinery is inadequate to 
meet the requirements of modern industrial organ- 
izations, and, in the final analysis, that we are trying 
to handle a problem of interstate and international 
proportions with intrastate technique. 

The situation is further complicated by what | 
shall call individualistic political philosophy. It is 
natural and human for the authorities of a given state 
to select an allocation formula which will produce 
for that state the maximum tax. At least twenty-one 
of the forty-eight states have corporate taxes on or 
measured by net income, and no less than twelve 
distinct formulas are used for apportioning income 
and taxes. That indicates the confusion of thought 
and the disagreement of opinion on a question so 
vital to interstate and international business. 

I am sure all can agree that if interstate business 
income is to be taxed by two or more states, all 
income should be allocated and the tax so appor- 
tioned that (1) no more and no less than one hundred 
per cent of the income is taxed and (2) insofar as 
possible the income should be taxed in the state 
where earned. 
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The difficulty arises in finding a formula which 
will produce these results. Selecting a formula is in 
itself difficult, but that is accentuated by the diverse 
political philosophies found in the several states, as 
evidenced by the twelve formulas now employed in 
twenty-one American states. 


Consideration of Suggested Bases for Allocating 
Income 


An accounting acquaintance of mine, with consid- 
erable tax experience, argues that sales should be 
the basis for allocating income. Immediate objec- 
tions to that will occur to you as they do to me. 
It fails to take into consideration the manufacturing 
element of the enterprise. If this formula were 
adopted, the manufacturing establishment which 
manufactures all of its goods in one state but sells 
all of them in the other forty-seven states, would 
pay no business income tax in the state where the 
plant is located. It would be impossible to convert 
the authorities of the manufacturing state to such a 
political philosophy. 

Another accountant, who is a recognized tax au- 
thority, suggests that business income should be 
allocated among the several states “on the basis of 
the total annual expense incurred in each.” In com- 
puting such expense, he would include an interest 
allowance on the fair cash value of the company’s 
fixed and working capital having a situs in each of 
the taxing states. Stated differently, this proposal 
contemplates translating capital investments into 
terms of annual expense charges, thereby reducing 
the fixed capital investment to a common denomina- 
tor of annual expense. Such a formula is more rea- 
sonable than the one just mentioned. It is worthy 
of thoughtful consideration. 

A third suggestion is that instead of using an allo- 
cation fraction, the business establishment doing an 
interstate business should be allowed to determine 
the amount of income apportionable to each state 
on the basis of standard accounting procedure. This 
proposal contains merit. The two main objections 
which I see are: 

(1) standard accounting practice is not so uni- 
formly accepted, developed and actually used as 
to admit of the adoption of this method ; and 

(2) as some states have business income tax 
laws, while others do not, and among those which 
have them, rates vary, a temptation to attribute to 
non-taxing or low-taxing states a disproportionate 
amount of income would be presented and then of 


feeble morals would be unable to resist the tempta- 
tion. 


The Factors for Allocation of Income Used 
in New York 
In New York we employ three factors in arriving 
at our allocation fraction. The numerator consists 
of: 
(1) average monthly value of real and tangible 
personal property within the state; 
(2) average monthly value of certain bills and 
accounts receivable having a situs within the state; 
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(3) average value of stocks of other corporations 
within the state. 


The denominator in each case is the total of such 
property both within and without the state. 

While one of my associates, John.J. Merrill, con- 
siders this formula as good as any now in use, it 
would be difficult for me to make an argument in 
favor of it as against the Massachusetts formula or 
the plan proposed by the fiscal committee of the 
lLeague of Nations. 


The Massachusetts Formula 
The Massachusetts formula, like ours, contains 
three elements, each of which is given a weight of 
one-third. They are: 
(1) average value of tangible property within 
and without the state; 
(2) personal service compensation paid to em- 
ployees within and without the state; 


(3) gross receipts within and without the state; 
the numerator in each instance being such elements 
within the state and the denominator being the total 
both within and without the state. 


Personally I like the Massachusetts formula better 
than our own, but as opinion on our Commission is 
not unanimous, no change has been suggested. 


Allocation Method Recommended by Fiscal Committee 
of the League of Nations 
You will recall that a sub-committee of the fiscal 
committee of the League of Nations has given this 
subject thorough study and reached these definite 
conclusions for the allocation of income: 


(1) the separate attribution of as many items 
of income and expense as is possible, either to their 
respective sources or to the physical domicile of 
the taxpayer ; and 

(2) the allocation of business income to the per- 
manent establishment which produced it, on the 
basis of its separate accounting and by applying 
the tests of what an independent enterprise would 
derive if engaged in the same or similar activities 
under the same or similar conditions. 

Upon close analysis, I am sure you will agree with 
me that these conclusions are persuasive. Having, 
moreover, profound respect for the judgment of the 
men who developed this formula, it carries great 
weight with me. 

As nearly as I can reason the matter out, this 
method of allocating income is capable of practical 
application to both interstate and international busi- 
ness income in most if not all cases. But here again, 
accounting plays a very important part. I fear that 
many establishments have not developed their ac- 
counting technique to the point where they can 
disclose by states “what an independent enterprise 
would derive if engaged in the same or similar activ- 
ities under the same or similar conditions.” 


Essential Elements in an Allocation Formula 
Of two things, I am certain. The first is that in 
developing a formula, no element should be included, 
such for instance, as bank and cash balances or 
physical location of securities, etc., which may be 
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readily and easily shifted from one state to another, 
thereby changing tax liability. If New York should 
include, in the computation to arrive at its allocation 
fraction, bank and cash balances carried in New 
York, securities kept in New York, it would en- 
courage and persuade business establishments to 
carry their bank balances and securities elsewhere. 
Such a policy would have far-reaching economic con- 
sequences. Among others, it would depress the 
banking and safe deposit business of New York. 

Second, in the development of a correct method of 
allocating business income between states and na- 
tions, accountants can and should play a very im- 
portant part. I am strongly of the opinion that 
accounting technique can be perfected so as to al- 
most perfectly reflect income by states and countries. 
The ability of accountants in this line carries with it 
an obligation to be helpful. 


Allocation of Individual Incomes 


3efore leaving this subject, I should perhaps say 
a word about the allocation of individual incomes. 
Personal income taxation is becoming more common 
in American states. In New York, and the trend 
seems to be in that direction in other states, we 
proceed on the theory that the resident should be 
taxed on his entire net income and the nonresident 
on his income from property owned or a business, 
trade, profession or occupation carried on within our 
state. Accompanying this, however, is a reciprocal 
provision the effect of which is to exempt the non- 
resident if his state levies an income tax like ours and 
at like rates. In the initial stages of the development 
of personal income taxation, this rule seemed sound. 
Without, however, reference to what I may have 
thought or said in the past or may think or say in 
the future, I am presently of the opinion that a resi- 
dent of a taxing state should pay his state a personal 
income tax on his entire net income except income 
from property owned or a business, trade, profession 
or occupation carried on in another state. This im- 
plies, of course, that our residents owe a tax liability 
to the state where they receive income from property 
or where they carry on a business, or practice a trade, 
profession or occupation. Likewise, this also im- 
goo that a nonresident of a taxing state should pay 

1 personal income tax to that state if he derives 
income from property owned or from a business, 
trade.or professiona carried on therein. 


Determination of the Situs of Personal Property 


HE determination of the situs of tangible per- 
sonal property for purposes of taxation is another 
subject to which I wish to allude. 

Insofar as intangibles other than accounts receiv- 
able enter into the allocation formula for apportion- 
ing income under a business tax, I have disposed of 
that. Accounts receivable are intangibles; but I am 
of opinion that gross receipts as employed in the 
Massachusetts formula are superior to accounts re- 
ceivable in the New York formula as an element in 
the allocation fraction. Their location, unless they 
have a definite business situs as a part of the capital 
structure of the business concern, should operate 
neither to increase nor decrease the tax in a given 
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state. Of course, we are confronted with the taxa- 
tion of intangibles under other than business tax 
laws. In the first place, should intangibles be taxed 
under a general property tax system? My answer 
to that is “no.” If taxed at the general property tax 
rate, they will go into hiding or be kept in other 
states. If taxed at a sufficiently low rate, they may 
remain visible and within the state’s jurisdiction, but 
even then an income tax on the income from intan- 
gibles is, in my judgment, a better method to be 
employed. Whether intangibles are taxed under 
general property system or at a low rate or on an 
income basis, for very obvious reasons they should 
be taxed at the domicile of the owner and not else- 
where. 


In the case of a death tax, the United States Su- 
preme Court has pretty definitely settled that ques- 
tion for us. Under death tax laws, unless intangibles 
have a business situs in another state, they may be 
taxed in the state of domicile of their owner and not 
elsewhere. 


The business situs question has not yet been solved. 
I am hopeful, however, that when this problem comes 
before the Supreme Court it will decide that all in- 
tangibles may be taxed only by the state of domicile 
of the owner. For practical reasons which are very 
much in line with sound tax thought, such a rule will 
simplify tax procedure and tax problems. 


Influence of Import and Interstate Commerce 
Provisions of the Federal Constitution 


HE third and last subject which I propose to 

discuss is the influence of the import and inter- 
state commerce provisions of the Federal constitu- 
tion. As state sales taxes are becoming so common, 
and perchance the local sales tax in New York City 
may start a new fashion, these are important. 

In the case of imports and receipts from sales by 
importers in the original package, these may not be 
taxed. In the case of sales in interstate commerce, 
receipts may not be taxed in either the state where 
the seller lives or the buyer resides. The “come to 
rest” doctrine as applied to sales in interstate com- 
merce has important implications. 

With these inhibitions on the taxing power, the 
effect of a state or local sales tax will be inimical 
to the jurisdiction which enacts it. They tend to 
persuade people residing in such a jurisdiction to 
buy elsewhere, and they also tend to discourage peo- 
ple who live elsewhere from coming into the state 
or city to make purchases. The persuasive influence 
in each case will depend very largely upon the rate 
of tax and to some extent on geography. For in- 
stance, a woman who lives in New York will prob- 
ably not journey to Newark or Hartford to buy silk 
stockings, gloves or even a dress, and I expect that 
not many ladies from New Jersey refrain from going 

New York to purchase similar merchandise of 
small cost because of the city sales tax. But in other 


commodity fields, as for instance steel. and other 

building supplies, automobiles, expensive fur coats, 

articles of jewelry and furniture, the buyer can read- 

ily compute the amount of saving which may be 
(Continued on page 504) 
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Depreciation and Obsolescence 


Charges in the Chemical Industry 
How Affected by the ‘“‘New Deal’ 


By Dr. JosEPH J. KLEIN * 


sion in this paper, connotes that body of 

legislation and executive orders which is 
popularly associated with the program of President 
Roosevelt, but which, in reality, at least in the strict- 
ly economic field, had its genesis in the preceding 
administration. In general, the “New Deal,” in our 
presently limited sense, means the attempt to sub- 
stitute a planned economy, founded 
on knowledge and research in the 
physical and social sciences, for the 
laissez faire and the muddled and 
haphazard strivings of past genera- 
tions. The shortcomings of the at- 
tempt, due to many complicated 
factors, some inherent in human na- 
ture itself, should not be charged 
to the Administration. The terri- 
ble mess which it inherited, and for 
which only blind partisans would 
blame the immediate predecessor 
administration rather than homo 
sapiens, was in the making since 
long before the Great War. If the 
present administration is at all cen- 
surable, let it be said in passing 
that blame is due primarily to fail- 
ure to appreciate that it was under- 
taking an impossible program in 
point of time. I wonder whether 
the President does not sometimes, 
as he ponders the scene and the bur- 


Ni DEAL,” as we shall employ the expres- 








dens which are his, think of himself 
as a modern Atlas, or whether he 
ever recalls to mind Tantalus and 
the ever elusive water which he stooped to drink, or 
in darker moments Sisyphus and his endless and 
futile task of rolling the huge rock up the steep hill 
in Hades only to have it continually roll back again. 

“Depreciation” is the physical wear and tear of 
productive equipment due to use, analogous to “de- 
pletion” in the field of natural resources. ‘“Obsoles- 
cence,” while related to depreciation, is to be 
differentiated from it chiefly because the former fac- 
tor is associated with decreased value due not to physical 
exhaustion or destruction but rather to comparative 
disutility due to improvements in the arts which 
produce a competitively more economic device or to 
changes in demand for a given product. In this 
paper, when reference is made to annual or other 
charges for depreciation, following the pattern which 
prevails in federal revenue legislation and adminis- 
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tration, there is meant the charge for decreased value 
of capital assets due to wear and tear because of use 
as well as because of the ravages of obsolescence. 

We now understand each other when I say that 

I shall deal with the direct and indirect relationship 
of the “New Deal” to depreciation in the chemical 
and allied industries. 

I have selected four topics to illustrate the direct 
influence or effect of the “New 
Deal” on the members of your in- 
dustry: 

I, The changed Congressional at- 
titude toward depreciation. 

II. The Treasury Department’s 
changed attitude toward deprecia- 
tion. 

III. Importance of the allowance 
for depreciation. 

IV. Industry’s reaction to these 
legislative and administrative 
changes. 

There are also indirect effects of 
the “New Deal” to which reference 

_ must be made. These I shall dis- 
cuss in the concluding section of 


my paper. 


I. The Changed Congressional At- 
titude Toward Depreciation 
OR many years, in fact ever 

since the enactment of the first 

of the present series of revenue acts, 
Congress has been content to per- 
mit taxpayers to deduct from gross 
income, in the determination of net 
income subject to tax, “a reasonable allowance for 
the exhaustion, wear and tear of property used in the 
trade or business, including a reasonable allowance 
for obsolescence.” 

This provision which, without material change, 
has appeared in all of the revenue acts, has been 
literally construed and applied by the Revenue Bu- 
reau, as we shall soon see. The consistent reenact- 
ment of the depreciation section in successive taxing 
acts indicates, both practically and legally, Congres- 
sional approval. 

In preliminary studies by a subcommittee of the 
Ways and Means Committee of the House of Repre- 
sentatives in preparation for the drafting of the Rev- 
enue Act of 1934, a startling innovation was formally 
proposed. I refer to the Subcommittee’s report, 
dated December 4, 1933, which dealt primarily with 
methods of preventing avoidance and evasion of In- 
ternal Revenue laws. I do not wish to be understood 
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as criticizing the work of the Subcommittee, because, 
on the whole, it did a splendid job. I feel, however, 
that it was fundamentally wrong to treat as of the 
same hue allowances for depreciation and such mat- 
ters as sham sales, technical reorganizations, and 
similar tax avoidance devices. The Committee rec- 
ommended for a three-year period a 25 per cent re- 
duction of the allowance for depreciation, which 
meant, presumably, an allowance as a deduction of 
only 75 per cent of the actual amount of depreciation 
suffered. The recommendation presumably was 
based on expediency: depreciation constituted so 
large a factor in the determination of taxable income 
that reduction in the allowance, whether equitable 
or not, would result in a very substantial increase in 
revenue. The extent of the relationship of depre- 
ciation to income and other elements of income will 
be discussed later. Possibly as solace to its conscien- 
tious qualm, the Committee pointed out that no great 
wrong was associated with its recommendation, be- 
cause depreciation was merely a matter of bookkeep- 
ing and unlike repairs and similar expenses in that it 
represented no cash outgo. No extended reference 
is required in this presence to indicate the fallacy of 
the proposition. While it is true that annual depre- 
ciation charges do not represent current outgo, they 
do represent disbursements made some time before, 
unless, indeed, acquisition was made on an install- 
ment basis. The Subcommittee estimated that its 
proposal would result in an increase of revenue of 
about $85,000,000 for each of the three years to 
which its proposal applied. 

Let us examine the practical significance of this 
recommendation. 

Since 1932, the corporate income tax rate has been 
1334 per cent. Increased corporate taxes. of 
$85,000,000 would mean a disallowance of $618,000,000 
in depreciation. For 1932, the aggregate deprecia- 
tion deductions for all industries and for the chemical 
industry were as follows: 

Chemical 





; All and allied 
Returns reporting taxable income $1,198,512,000 $146,919,000 
Returns reporting no taxable in- 
come 2,425,203,000 269,468,000 
$3,623,715,000 $416,387,000 


If the additional $85,000,000 was to be raised from 
the profitable corporations only, during 1932 these 
corporations would have had their aggregate depre- 
ciation deductions of $1,198,512,000 reduced by 
$618,000,000, or 51 per cent. However, reduced de- 
preciation charges would undoubtedly result in trans- 
ferring “losing” corporations into “profitable” units, 
so that the effective reduction would be less than 59 
per cent. It appears conservative to estimate at 40 
per cent the minimum average reduction in order to 
yield the desired increase. On this basis, the corpo- 
rations in the chemical and allied industry would 
have been allowed, if the reduction had been effec- 
tive for 1932, and so far as tax paying units are con- 
cerned, only $88,000,000 for depreciation instead of 
$147,000,000, and increased income taxes would have 
amounted to about $8,100,000. Moreover, some of 
the corporations in the non-tax paying group would 
be transferred to the taxable sector. 
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The reasons why the Ways and Means Commit- 
tee refused to adopt its subcommittee’s suggestions 
with respect to depreciation will be discussed in the 
second section of this paper. Before proceeding to 
that division of the paper, we must consider another 
related phase of changed legislative attitude toward 
write-offs associated with physical equipment. 

Until 1934, when machinery, plant and similar 
business equipment was abandoned or sold, the ex- 
cess of residual cost (cost less allowable deprecia- 
tion) over proceeds of sale or salvage, constituted a 
deductible loss. By a change in the Revenue Act of 
1934 (Sec. 117(d)), the loss is still allowable when 
equipment is actually abandoned or destroyed, but 
only to a negligible extent when a sale is made. To 
illustrate, let us consider equipment which was 
bought some years ago for $100,000 and with respect 
to which the allowable depreciation to date amounted 
to $45,000, so that the residual book value was 
$55,000. If this equipment were now sold for $5,000, 
the resulting capital loss of $50,000 could be deducted 
only from capital gains (non-existent in practically 
all situations) except to the extent of $2,000, an 
amount which represents the maximum capital net 
loss which is deductible in any tax year. If, how- 
ever, the property were absolutely abandoned as 
useless, or if it were destroyed, say, by a gang of 
workmen wielding sledgehammers, the entire loss 
would be deductible. This curious result was 
achieved, unintentionally so far as most Congress- 
men were concerned, by the statutory provision 
which was aimed at limiting to $2,000 net losses 
from transactions in the stock market. It may serve 
a useful purpose to indicate the tax differential in the 
assumed case if abandonment or destruction were 
decided upon rather than a sale. 


Abandonment or destruction: 


Depreciated cost $55,000.00 


Deductible loss on total destruction $55,000.00 


Tax reduction at 1334% 


_$ 7,562.50 


Sale: 
Depreciated cost $55,000.00 
Selling price 5,000.00 
Loss on sale $50,000.00 


Loss deductible on tax return limited to 


$ 2,000.00 
Tax reduction at 1334% $ 275.00 


Summary: 


Selling price $ 5,000.00 


Tax reduction due to sale 275.00 
Total + ...8 527500 
Tax reduction due to abandonment or destruction. 7,562.50 
Differential .«  2eee0 


We are now ready to consider how the Treasury 
responded to the changed legislative attitude with 
which we have been dealing. This is done in the 
second section of the paper to which we now pro- 
ceed. 
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II. The Treasury Department’s Changed Attitude 
Toward Depreciation 


N THE attempt to sketch the attitude of the 

Revenue Bureau toward the allowance for de- 
preciation, we deal with a policy which extends back 
two and a half decades. There is danger that the 
brief summary to which we are necessarily here re- 
stricted may unintentionally fall short of exactness. 
Nevertheless, as a practitioner who has had fair op- 
portunity to ascertain the official viewpoint through- 
out the years, and who has sympathized with the 
problems of the Commissioner and his associates and 
assistants, I feel reasonably able to approach the 
task of fair summarization. In my opinion, revenue 
administrators have sought to determine fair depre- 
ciation rates applicable to varying circumstances and 
situations; opportunity for adjustments due to un- 
foreseen factors or human error was wisely provided ; 
proof of the reasonableness of claimed rates of de- 
preciation was required; and, possibly most impor- 
tant, consistency in treatment was recognized as of 
greater importance than theoretically perfect for- 
mulae. 


Now, let us see how the Treasury Department re- 
acted to the subcommittee’s suggestion that, for the 
years 1934, 1935 and 1936, only 75 per cent of the 
amount of depreciation actually sustained should be 
allowed as a deduction. All familiar with the situa- 
tion will unite in applauding the opposition voiced 
by the Treasury to the proposal that the deprecia- 
tion allowance should be arbitrarily decreased for 
three years. 


Those most intimately acquainted with the admin- 
istration of the Bureau of Internal Revenue during 
the past two decades know that what may be called 
the official depreciation policy was the result of 
growth and development predicated on the knowl- 
edge and experience of technicians, engineers and 
accountants. For many years the Treasury Depart- 
ment permitted depreciation rates to be based upon 
the taxpayer’s experience, always, however, subject 
to proper official review, examination, and proof. As 
late as 1931 the Bureau of Internal Revenue issued a 
preliminary report on depreciation studies wherein 
reasonable depreciation rates were promulgated not 
as fixed and binding but as guides to industry. The 
depreciation rates shown in these studies represented 
official research over a period of five years in coop- 
eration with trade associations and corporate tax- 
payers and were based on depreciation experience 
covering a range of years beginning prior to the 
adoption of the Sixteenth Amendment, which made 
possible the present series of federal income taxes. 
These studies by the Bureau, as well as its adminis- 
trative experience, clearly demonstrated that con- 
sistency in the determination of rates and in their 
application was more important than an attempt, 
vear by year, to attain scientifically exact deprecia- 
tion rates,—a consummation never devoutly wished, 
probably in practice unattainable, and, at any rate, 
costly beyond any hope of practicable justification. 

While two statements, to which I am about to 
allude, helped to induce the Ways and Means Com- 
mittee to reject its subcommittee’s proposal, it is 
regrettable that they carried with them implied criticism 
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of predecessor administrators and of many splen- 
didly equipped and conscientious technicians who 
are still with the Bureau. One of these official pro- 
nouncements was that the Department intended to 
inaugurate “more effective means of administering 
the depreciation provisions” of the Revenue Act, 
primarily by shifting to the taxpayer the burden of 
proving the correctness of his deductions. The other 
was that administrative changes would result in in- 
creased tax yield in an amount equal to that intended 
to be raised by the recommendations of the subcom- 
mittee. 


So much for that. As to increased revenue from 
changed administrative practice, conservative judg- 
ment dictates the utter improbability that fair de- 
preciation policy changes would possibly make an 
annual difference under existing rates and at the 
present corporate income level of $85,000,000. 


I have already shown how industry in general and 
your own group specifically would be affected by the 
proposed changes which, while not enacted into law, 
have been incorporated as express Bureau policy. 
It remains, in this division of our subject, very briefly 
to indicate how the Treasury has set about to collect 
the additional revenue. 


First, under date of February 28, 1934, Treasury 
Decision 4422 was promulgated and soon thereafter, 
on April 4, 1934, Mimeograph 4170. Much has been 
written about these Treasury promulgations and 
their application to the various classes of taxpayers. 
While I am solely tempted to discuss them at length, 
I must be content with the briefest of summariza- 
tions. Treasury Decision 4422 amended the Articles 
of the Regulations which dealt with the method of 
computing depreciation allowance, and Mimeograph 
4170 set forth in great detail the extent, scope, and 
manner of presenting information in support of de- 
preciation deductions taken by taxpayers. 

We are principally concerned with the applica- 
tion of Mimeograph 4170, because in this release is 
found exactly how the new depreciation policy is to 
be executed and enforced. The purpose of the 
amendment to the regulations, made, incidentally, 
before the enactment of the 1934 Act, was threefold: 
(1) to place the burden of preparing and furnishing 
detailed depreciation schedules on the taxpayer; (2) 
to apply effectively the limitation of the annual al- 
lowance for depreciation so as to recover the balance 
of the tax basis during the remaining useful life 
of the asset; and (3) to shift from the Bureau to 
the taxpayer the burden of establishing the correct- 
ness of claimed depreciation. In a subsequent office 
decision (I. T. 2838, December 24, 1934), the Bureau 
announced that it wished to administer the changed 
provisions with a minimum of expense and effort 
on the part of taxpayers, to which end no additional 
data would ‘be required from (a) taxpayers who re- 
ported net losses, (b) from those whose returns 
clearly indicated that only reasonable amounts of 
depreciation had been taken, and (c) from those 
whose returns showed that depreciation was only 
a very minor tax factor. 

The most burdensome tax associated with Mimeo- 
graph 4170 is the preparation of the Depreciation 
Schedule. A separate schedule is required for each 
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account or group of depreciable assets having ap- 
proximately similar average useful lives. 


The heading of the schedule is as follows 


“DEPRECIATION SCHEDULE SUGGESTED BY BUREAU OF INTERNAI. 
REVENUE TO SUPERSEDE SCHEDULE ORIGINALLY 
ACCOMPANYING Mim. 4170 

Name and Address of Taxpayer................ Rate. 


Account....... Original Estimated Useful Life 
Years” 


The column captions are: 


1. Year acquired. 

2. Original cost and subsequent additions by years, in- 
cluding current year. 

3. Deductions for sales and other dispositions in prior 
years. 

4. Adjusted cost beginning of year (Col. 2 less Col. 3). 

5. Credits to depreciation reserve, prior years (deprecia- 
tion allowed or allowable). 

6. Charges to depreciation reserve, prior years (charges 
for other than retirements or sales to be fully ex- 
plained). 

7. Depreciation reserve beginning of year. 

8. Balance remaining beginning of year (Col. 4 less Col. 7). 

9. Estimated remaining life. 


10. Deductions for sales and other dispositions, 
year. 

11. Adjusted cost end of current year (Col. 4 less Col. 10). 

12. Depreciation claimed for current year. 

13. Charges to depreciation reserve, current year. 
note Col. 6.) 

14. Net depreciation reserve end of current year. 


Explanatory footnotes are as follows: 


Col. 2. Do all costs reported in Column 2 represent actual 
cash expenditures by the taxpayer? To be certified 
to on the schedule. 

If any of the amounts do not represent cash expenditures 
by the taxpayer, a supplemental statement should be 
prepared indicating the amount thereof, how it was 
determined with the description of the character and 
condition of the assets, and the basis used in allocat- 
ing the amounts to asset accounts. 

Col. 3-5-6-10-12-13. Where the manner of accounting 
would require, show opposite the year installed, all 
retirements and reserve entries. 

Col. 8. Show cost remaining to be recovered of assets 
remaining in use at beginning of year. Depreciation 
allowable for subsequent years is limited to amounts 
necessary to recover remaining cost during remain- 
ing serviceable life. If cost remaining to be recover- 
ed is no greater than salvage value, no further 
depreciation is allowable. 

Col. 9. Show basis in separate statement as to how de- 
termined. 

After the complete information required by this sched- 
ule has once been filed, schedules for subsequent 
years may omit Columns 3-5 and 6, and Column 2, 
except for current year additions. 

In the case of those corporations for which the asset 
and depreciation reserve accounts have been kept in 
a cumulative or composite manner (such as public 
utility companies) the information required will be 
limited to the data called for in Cols. 1, 2, 3, 5, 6, 11 
and 14, together with a separate statement giving the 
information called for in Col. 9.* Succeeding years’ 
schedules will be extensions for the current year of 
the columns already submitted. 

In every case, the figures indicated on this schedule 
must be reconciled with the taxpayer’s books. 


The schedule is intended to supply complete infor- 
mation regarding: 


current 


(See 


(1) The cost or other basis of assets for which de- 
preciation is claimed. 


(2) The age, condition, and remaining useful life 
of the assets. 





* Current vear entries to be included in Cols. 3, 5, 6. 
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(3) The portion of the cost or other basis already 
recovered through depreciation allowances for 
prior years. 

(4) Any other data necessary to establish the cor- 

rect deduction. 

The requirement of Mim. 4170, relating to retire- 


ment of assets, deserves special attention. It is as 
follows 


“RETIREMENT OF ASSETS 


Where an account contains more than one item it will 
be presumed that the rate of depreciation is based upon 
the average lives of such assets. Losses claimed on the 
normal retirement of assets in such an account are not 
allowable, inasmuch as the use of an average rate con- 
templates the normal retirement of assets both before and 
after the average life has been reached and there is, there- 
fore, no possibility of ascertaining any actual loss under 
such circumstances until all assets contained in the account 
have been retired. In order to account properly for such 
retirements the entire cost of assets retired, adjusted for 
salvage, will be charged to the depreciation reserve ac- 
count, which will enable the full cost or other basis of the 
property to be recovered. Where the taxpayer by clear 
and convincing evidence shows that assets are disposed of 
before the expiration of the normal expected life thereof, as, 
for example, because of casualty, obsolescence other than 
normal, or sale, losses on the retirement of such assets may 
be allowed, but only where it is clearly evident that such 
disposition was not contemplated in the rate of deprecia- 
tion. In single item accounts or in classified accounts 
where it is the consistent practice of the taxpayer to base 
the rate of depreciation on the expected life of the longest- 
lived asset contained in the account, the loss upon the 
retirement of an asset is allowable.” 

In the application of the foregoing provision many 
practical difficulties arise, but only one will be men- 
tioned, If an asset is scrapped and the resulting 
book loss is charged against depreciation reserve 
account, some means must be found to protect the 
taxpayer against a possible later procedural change 
which would deny, contra to the provision quoted, 
depreciation on assets no longer in use. 


The requirements of T. D. 4422 and of the Depre- 
ciation Schedule are fair. It is the interpretation of 
the instructions by Bureau employees which creates 
resentment. Many taxpayers are beginning to be- 
lieve that the objective of revenue agents is so io 
apply the changed depreciation regulations as to re- 
duce the annual allowance by 25 per cent. 


III. Importance of the Allowance for Depreciation 


OW let us see how important have been and 

still are the factors of depreciation and deple- 
tion. For this purpose I have prepared selected 
ratios between depreciation charges and various ac- 
counting and fiscal elements for a number of years 
on the basis of certain published figures, but in sub- 
mitting this material it is necessary to point out 
that the basic data have not been checked independ- 
ently by me.* 


I have already shown, on the basis of the 1932 
experience, that in order to secure an additional 
$85,000,000 of revenue from corporate taxpayers, the 
average corporate depreciation rate must be reduced 
by about 40 per cent. If this reduction had been 
applied to the depreciation charged off during 1932 
by the chemical and allied industries, what would 
have been the effect? 





1 See schedule of ratios on next page. 


OREN Ei ys I 


ORT EDMONTON OT IE AIA a, 


OMEY, 


ee: 







































ady 


for 
‘Or- 


ire- 
3 as 


will 
ipon 
the 
not 
con- 
and 
1ere- 
nder 
ount 
such 
| for 
. ac- 
f the 
clear 
d of 
f. as, 
than 
may 
such 
ecia- 
punts 
base 
gest- 
1 the 


lany 
nen- 
Iting 
erve 
+ the 
ange 
oted, 


pre 
yn of 
eates 
» be- 
sO tO 
Oo re- 


ation 


. and 
leple- 
ected 
IS ac- 
years 
sub- 
t out 
pend- 


1932 
‘ional 
s, the 
luced 

been 
- 1932 
vould 


ey cme 


Sn a emanate nieiisanna cents 2 oss ae 


Sa ae RADE He 


ace: 


Beers AGENT 


August, 1935 


PERCENT OF DEPRECIATION TO VARIOUS OTHER DATA 
BASED UPON PUBLISHED REPORTS OF APPROXIMATELY 
TWENTY LEADING CORPORATIONS IN THE 
CHEMICAL INDUSTRY 
(UNWEIGHTED ARITHMETICAL AVERAGES OF 
INDIVIDUAL RATIOS) 

1929-1934 


Ratio of depreciation to: 1934 1933 1932 1931 1930 1929 
Geose fimee assets... ... 2.00 4.29 4.23 4.22 4.37 4.89 4.44 
Net fixed assets ............ 741 63S FF Fit 7.76 7.69 
Re rea 25.6 36.1 48.0 40.8 34.8 22.8 
eee 61.5 57.0 86.9 89.4 54.7 40.6 
Net earnings before coqeeeii: 

depreciation ..... 36.5 32.7 51.7 66.0 30.6 26.7 
IN Se 25 5h anno area 73.0 89. 0 94.3 107.5 90.4 66.8 
Depreciation per share of 

commen Stock .... .....< 36+ $1.32 $1.35 $1.49 $1.65 $1.82 $1.71 


CAUTION: Because of variations in accounting methods and _ terminol- 
ogy of the corporations whose reports were analyzed, the 
above data must be regarded not as depicting exact rela- 
tionships but rather as indicating trends and approxima- 


tions, 

As has been seen, the corporations (1,650 in num- 
ber) which filed income tax returns showing net in- 
come would not have been allowed to deduct 
approximately $59,000,000 depreciation and would 
have paid additional taxes of approximately $8,100,000. 
The difference between these two amounts, about 
$51,000,000 (approximately 20 per cent of net in- 
come), if the corporations had accepted the reduced 
depreciation rates as correct, would have appeared 
as additional “earnings” presumably available for 
dividends. Conservative management undoubtedly 
would not recognize as adequate the lower depre- 
ciation charges under discussion and would, there- 
fore, have wished to create adequate reserves against 
the day of abandonment (or other disposal) of the 
equipment or a return by the Treasury to the policy 
of predecessor administrations. 

The 4,800 corporations which, in 1932, had no tax- 
able income would also have been affected and, as 
has already been said, many might have been in the 
taxpaying class. 

Even if it is assumed that the attempt will not be 
made, in general, to reduce depreciation by more 
than 25 per cent of the amount heretofore allowed, 
the results, if applied to the 1932 data, would, never- 
theless, be striking and formidable. 


The depreciation disallowed, in the case of your tax- 
paying corporations, would approximate $37,000,000 
(based on 1932 data), the additional tax would be 
just over $5,000,000, and the “earnings” available 
for dividends ($32,000,000) presumably would be in- 
creased thereby approximately 13 per cent. These 
figures are, of course, subject to adjustment by the 
type of special reserves already mentioned. 


IV. Industry’s Reaction to These Legislative and 
Administrative Changes 
VERYONE is familiar with the eternal conflict 
between the tax gatherer and the taxpayer. 
Courts have recognized the existence of the combat 
and have repeatedly held that lawful means of tax 
avoidance (as contrasted with illegal and reprehensi- 
ble evasion) are natural and are not censurable. 


It is to be expected that capital assets will be aban- 
doned or destroyed, rather than sold for nominal 
sums, so as to avoid the ridiculous result to which I 
directed your attention earlier. 


In order to escape disallowance of losses claimed 
as a result of the retirement of assets which are car- 
ried on the books in what might be characterized as 
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“mixed depreciable asset” accounts, taxpayers will 
undoubtedly have their equipment accounts analyzed 
so as to segregate in each account machinery and 
equipment which have a like expectancy of useful 
life and which are, therefore, subject to the same de- 
preciation rate. 


I suppose it is also a justified assumption that ap- 
praisals will be more frequent and widespread and that 
auditing of fixed asset accounts will be more detailed 
than hitherto. With the burden on the taxpayer to 
support and justify the correctness of claimed depre- 
ciation, such professional services will obviously be 
in greater demand than heretofore. 


But what is the attitude of the industry likely to 
be when it finds its depreciation charges unjusti- 
fiably and arbitrarily challenged? I refer especially 
to the overzealous attitude of some irresponsible 
agent who may feel that it is incumbent on him to 
cut down depreciation claims by at least 25 per cent, 
regardless of the weight and cogency of the taxpay- 
er’s supporting data and arguments. Neither sound 
tax administration nor good citizenship is well served 
when the taxpayer “takes it lying down.” In de- 
ciding on what should be the policy of a taxpayer 
who in good faith has set up depreciation schedules 
and claimed deductions amply supported by them, we 
might do well to review a few pertinent court de- 
cisions. In doing so, we should constantly bear in 
mind that the law permitting the deduction of depre- 
ciation has not been changed. It follows, therefore, 
that the interpretation by the regulations, prior to 
the issuance of Treasury Decision 4422, was pre- 
sumptively sound and is, unless error is shown, bind- 
ing alike on the Bureau and on the taxpayer. Thus, 
in Faweus Machine Co. v. U. S., 282 U.S. 375, the 
Supreme Court said: 


Regulations made pursuant to express authority are valid 
unless unreasonable or inconsistent with the statute. 


And in Burnet v. Thompson Oil & Gas Company, 283 
U.S. 301, the same Court, in dealing with a matter 
very closely related to depreciation, stated: 

Retention of the depletion allowance substantially un- 

changed despite increasing liberality in the method of com- 
puting net income is “persuasive evidence that Congress 
approved the executive construction embodied in the regu- 
lations.” 
As Congress, in successive enactments, retained un- 
changed provisions dealing with depreciation, it 
would follow that the Treasury interpretation, prior 
to the issuance of Treasury Decision 4422, must be 
regarded as correct so that the question which arises 
is whether the Treasury Department, in the face of 
an unchanged statute, may now impose radical inter- 
pretive and administrative changes. Surely, if the 
new interpretation is unduly harsh the courts will 
not sanction it, as rk in Farmers Loan & Trust 
Co. v. Minnesota, 280 U. S. 204, would seem to indi- 
cate: 

Taxation is an intensely practical matter, and laws in 
respect of it should be construed and applied with a view 


to avoiding, so far as possible, unjust and oppressive 
sequences. 


con- 


Even if it is assumed, merely for the sake of our 
present discussion, that the provision in the several 
revenue acts which permits a “reasonable” allow- 
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ance for depreciation is lacking in definiteness and 
clarity, it is doubtful whether the regulations with 
respect to the matter may now be fundamentally 
changed. I quote from Brewster v. Gage, 280 U. S. 
327: 


It is the settled rule that the practical interpretation of 
an ambiguous or doubtful statute that has been acted upon 
by officials charged with its administration will not be dis- 
turbed except for weighty reasons. 

In Washburn Wire Co. v. Com’r, 67 Fed. (2d) 658, it 
was said: 

No rule or rate can in all instances accurately measure 

depreciation. While it may form a safe basis for a prima 
facie case, it must give way to the facts in each particular 
case if those facts are presented and are not inconsistent 
with the rate. 
Finally, the case of Sioux City Bridge Co. v. Dakota 
County, 260 U. S. 441, indicates that the U. S. Su- 
preme Court regards consistency in taxation as of 
prime importance. In that case, the Court held, in 
dealing with alleged discrimination against plaintiff, 
who resisted a tax assessed in accordance with the 
law but at a time when other taxpayers whose cases 
could no longer be reopened had paid on a lower 
level of assessment, that the plaintiff was entitled to 
have his tax predicated on the lower level employed 
in connection with the assessment of the others, al- 
though the law clearly provided for assessment on 
the higher level on which the challenged tax was cal- 
culated; that to hold otherwise would deny to the 
plaintiff the constitutional guaranty of equal protec- 
tion under the law. 

Enough has been presented, I believe, to justify 
the conclusion that taxpayers, whose cause is just, 
need not feel that they are without legal protection 
or redress. 


Here it may be well to emphasize how important 
the element of consistency is in the preparation of 
financial statements. Violent change in the allow- 
ance for depreciation obviously tends to distort op- 
erating results. The importance which professional 
accountants attribute to consistency is clearly re- 
vealed by the language of their audit reports. Wit- 
ness, for example, the following statement now gen- 
erally in use: 

In our opinion, the accompanying balance sheet 

and related statements of income and surplus, fairly 
present, in accordance with accepted principles of accounting 
consistently maintained during the year under review . 
[Italics supplied.] 
In recent investigations in which the New York 
Stock Exchange played a prominent part, the con- 
clusion was reached that accepted accounting princi- 
ples consistently applied constituted an essential 
requirement in the preparation of financial statements. 
The Securities and Exchange Commission has indi- 
cated a similar enlightened attitude toward the sub- 
ject. Likewise, in a recent report of the Committee 
on Statistical Reporting and Uniform Accounting 
for Industry, great emphasis was placed upon con- 
sistent application of accounting principles and con- 
tinuity of their use when once adopted, even in those 
instances where alternative practices are theoreti- 
cally permissible. 
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Before we leave the question of how your industry 
will react to the legislative and administrative 
changes which we have discussed, I wish to deal with 
the probable ultimate effect on the depreciation pol- 
icy of your group. Itis well known that depreciation 
rates fixed in the past by the Revenue Bureau ulti- 
mately influenced business and industry to the ex- 
tent that, in general, the official rates were adopted 
for all accounting purposes. Will lowered deprecia- 
tion rates eventually be likewise adopted by your 
industry? I do not care to risk prophesy, but I 
doubt very much that there will be immediate ac- 
quiescence. Too few official reports have become 
available to indicate the reaction of taxpayers. The 
Minneapolis Honeywell Regulator Company, in its 
1934 report, states that it has adjusted its depre- 
ciation rates for 1934 to those approved for federal 
income tax purposes. The decrease appears to be 
about 10 per cent. The Johns-Manville report for 
1934 shows a decrease of about 17 per cent but no 
explanation is offered. At least some of the larger 
companies have thus far not taken up in their 1934 
reports the lower depreciation upon which the Rev- 
enue Bureau insists. The 1934 statement of Savan- 
nah Sugar Refining Corporation contains the following 
statement: 

The customary amount was added to the reserve for de- 
preciation, but in this connection, we wish to point out that 
the government is contesting the propriety of our reserve, 
and is seeking to reduce our annual additions to this re- 
serve from 1932 by over 334% per cent. We are handling 
the question with the proper authorities, but until the matter 
is settled we see no reason to change our usual practice. 

It is clear, of course, that reduced depreciation 
rates will, everything else being equal, result in a/- 
parently larger earnings. The presence of increased 
earnings will undoubtedly result in stockholder 
pressure for higher dividends. Larger undistributed 
earnings will obviously create supplementary tax 
problems. I have in mind, naturally, the relation- 
ship of Sec. 102 of the Revenue Act of 1934, which 
provides a 25-35 per cent surtax on corporate profits 
retained beyond the reasonable needs of the enter- 
prise, to higher “earnings” resulting from reduced 
depreciation. And then, finally, in this connection, 
there is the excess profits tax with respect to which 
the capital fixed in the capital stock tax return may 
not have taken into account increased apparent earn- 
ings due solely to reduced depreciation charges. We 
thus see that the subject has many angles and that 
it bristles with policy difficulties. 

Perhaps for the present, if a decision had to be 
reached immediately, the safest policy would be to 
charge depreciation at the rates which the manage- 
ment is convinced are justified, even if these rates 
are higher than approved by the taxing authorities. 
Whether or not individual issues should be carried 
to the courts is, obviously, the concern of each sepa- 
rate corporation. Some industries have given con- 
certed thought to the problem from the point of view 
of the entire group. Whether your industry should 


likewise consider the problem in its most general 
aspect is a matter with which you yourselves should 
wrestle. 
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V. Conclusion: Indirect Effect of the New Deal on 
the Chemical and Allied Industries 


N THE first four sections of this paper I have 

sketched the depreciation policy of the Treasury 
Department and have described the changed attitude 
toward the write-off of depreciation and the treat- 
ment of losses resulting from the disposal of plant 
and equipment and other capital assets. I have also 
shown how important the depreciation factor was to 
your industry and how seriously its operations and 
its fiscal policies were threatened by the Treasury’s 
endeavor to reduce radically the annual charges for 
depreciation. 


I am about to present the indirect, but neverthe- 
less very real, relationship between the changed de- 
preciation policy and expenditures for replacement 
of fixed assets. In doing so I shall have to refer to 
certain self-contradictory and mutually nullifying 
trends of the “New Deal.” While officialdom en- 
courages capital expenditures, even to the extent of 
financing them, other agencies of the government, 
through tax pressure, tend to postpone replacement 
of capital assets. It is this aspect of the “New Deal” 
which affects your own industry most intimately. 

Critics of government have frequently pointed out 
how the activities of one branch of the government 
checkmate and oppose the effects of another division. 
The historian knows that this self-contradiction was 
characteristic of laissez-faire, but the man in the 
street expects thoroughgoing official cooperation 
when governmental functioning is planned. Actual- 
ity belies the theory both when the planning is in the 
spirit of the “New Deal” and when control is admin- 
istered under the older order. 


Consider agriculture by way of illustration. The 
old Farm Board preached reduced production in or- 
der to boost prices, forgetting that higher prices en- 
couraged overproduction, while the Department of 
the Interior annually reclaimed hundreds of thou- 
sands of acres by irrigation. In order to help cotton 
growers, local state bureaus of agriculture encour- 
aged farmers to grow corn and thus helped. to break 
the financial and moral backbone of the middle wes- 
tern corn producers. 


In foreign trade, the Department of Commerce en- 
couraged exports, while the State Department facili- 
tated more or less indiscriminate foreign loans. 
While exports and the service of such foreign debts 
could be paid only by imports, Congress devised tar- 
iff barriers, thus discouraging imports. 

Just before the depression, the relationship be- 
tween the attitude of the Federal Reserve banks and 
the Federal Reserve Board toward money rates and 
their effect on speculation is too well remembered to 
require elaboration in this paper. After the depres- 
sion, our monetary policy did not tend to soften the 
economic impact of the inevitable price decline, 
while Washington encouraged industry and trans- 
portation to borrow and thus continue expansion so 
that the irresistible collapse became more devastat- 
ing. 

These are but a few examples of conflicting gov- 
ernmental action and policy, both under free 
competition and planned control. Let us now view 
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the conflict in its relationship to the express purpose 
of Washington to rehabilitate the durable goods in- 
dustry. 

J. A. Moffett, Federal Housing Administrator, at 
the end of 1934, publicly announced that only through 
a liberal spending program by industry for replace- 
ment and modernization of equipment was there any 
hope for the rehabilitation of the durable goods in- 
dustries, and only thereby could employment secure 
the stimulus which was essential to recovery. Not 
long before then, as General Hugh S. Johnson sang 
his swan song,—in fact, the very day of his abdica- 
tion,—that valiant soldier announced that real re- 
covery could not be expected until the heavy goods 
industries were again activated and their 4,000,000 
unemployed once more on the payroll. A month 
earlier, Secretary of Labor Perkins officially an- 
nounced that the depression persisted primarily in 
the durable goods industries. The Secretary referred 
to the various expedients employed by the Adminis- 
tration to stimulate activity in the heavy goods in- 
dustries ; how a $3,300,000,000 public works program 
was a part of the plan; how loans by the R. F. C. to 
railroads for modernization of their equipment had 
the same objective; how the plan for direct loans to 
industries by the Federal Reserve banks had the 
same ultimate goal; how the campaign for new con- 
struction and repair of homes under the stimulus of 
the Federal Housing Administration likewise had the 
same basic purpose. In fact, ever since late 1933, 
the Government has been encouraging modernization 
of plants and equipment. This official recognition of 
the need to prime the capital goods market came at a 
time when industry had quite generally marked down 
book investments in plant and other equipment in 
order to reduce the need for depreciation charges and 
thereby help to lower production costs. 

Yet, despite official encouragement of the capital 
goods industry, we find, strangely enough, obstacles 
to attainment of the goal, in other official action 
with which I dealt at length in the first part of my 
paper. 

Given human nature as it is, the likelihood is that 
replacement of machinery and equipment will be 
encouraged in the presence of low book values for 
equipment in use, and, contrariwise, will be discour- 
aged when equipment under consideration for re- 
placement has a high book value. But high book 
values are encouraged by a tax policy which unduly 
limits charges for depreciation and obsolescence. 
To illustrate: 

If vats which cost $100,000 are now on the books at 
$10,000, as a result of depreciation charges, a decision to 
replace them at a cost of $150,000 would be more likely to 
be reached, everything else being equal, than if the same 
vats, as a result of smaller write-offs, appear on the books 
at a value of $75,000. 

Enough -has been said, I am confident, not to re- 
quire further support of the thesis that the tax policy 
which we have reviewed must inevitably work at 
cross purposes with the official campaign to encour- 
age expenditures for machinery and equipment and 
similar capital assets. 


A final example of how replacement of machinery 
and equipment is retarded by conflict between gov- 
(Continued on page 506) 


































































N DISCUSSING the taxes of New York State, 

| shall not touch upon such taxes as that on 

gasoline, motor vehicles, alcoholic beverages, 
etc. Rather shall I consider those taxes which affect 
the ordinary business corporation and individual, not 
only because accountants are more interested in these 
particular imposts, but also because recently there 
have been many changes which, I am sure, will be 
of concern to everyone. 

In New York the tax laws are 
administered by the State Tax Com- 
mission which heads the Division 
of Taxation of the Department of 
Taxation and I*inance. Mark Graves, 
who is widely known as one of the 
foremost authorities on the subject 
of state taxation, is president of the 
Commission. Through a happy, per- 
haps unusual, combination of offi- 
cial authority with great knowledge 
of his subject and eminent fairness 

1 administration, he makes clear 
oa workable many provisions of 
the law which to the layman and 
often the accountant and lawyer are 
confusing and arbitrary. 





The Corporate Franchise Tax 


OUCHING first on the field of 

corporate taxes, we find that 
New York State segregates corpo- 
rations into various classifications 
for the purpose of levying the fran- 
chise tax. These classifications have 
been provided to adapt the general form of corporate 
taxation to the peculiar methods of certain types 
of business. So we find that real estate corporations 
are taxed differently from business corporations. 
Holding corporations whose sole business consists 
of the holding of stocks of other corporations for 
the purpose of controlling the management and af- 
fairs of such other corporations are likewise taxed 
differently from business corporations. Banks, and 
national banking associations also come under dif- 
ferent sections of the tax law. At this juncture, | 
might also say that in nearly all its tax legislation the 
State has followed the plan of amending the statutes 
piecemeal rather than rewriting the acts wholesale 
as is the custom with the Federal Government. Often 
this has led to confusion and hodge podge law. I 
understand that there is now a committee of experts 
studying the situation. Their view is to suggest to 
the Legislature methods of simplifying the many 
provisions of our laws dealing with taxation and it 
is hoped that their object will be speedily accom- 
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plished, and their suggestions enacted into law. 

For the purpose of the discussion of corporation 
taxes, I shall touch only on the franchise tax as it 
affects the business corporation,’ for this is the tax 
in which I believe accountants are most interested. 
The tax applies to all business corporations, do- 
mestic or foreign, doing business within the State. 
In the past, it has been levied by computation and 
assessment made by the State on 
the basis of a franchise tax return 
filed with the Department at Albany 
on or before July Ist of each year. 
Beginning in 1936,” however, a change 
in the method of assessing the tax 
is being made in that the taxpayer 
will be required to compute the tax 
and pay at least one-half at the time 
of filing the return. The other half 
will be payable on the following 
January Ist, or within thirty days 
after a bill is rendered by the State. 
If the statutory minimum tax must 
be paid, it must be remitted in full 
at the time the return is filed. Be- 
ginning with that year, furthermore, 
returns will be due on May 15th 
instead of July Ist, as heretofore.* 
Although at first this new method 
of payment also was to have pre- 
vailed in the case of returns due 
———= on July 1, 1935, the franchise tax 

law was again amended through 

the approval by the Governor on 

April 11, 1935, of what became 
chapter 367 of the laws of 1935, which definitely fixed 
1936 as the year in which the new method of pay- 
ment of the tax is to go into effect. 








Amendment Brings Revenue Forward a Y ear 


The purpose of advancing the date for the filing 
of the return and paying at least one-half of the tax 
at the time it is filed, is to bring forward into another 
fiscal year of the State the revenues which would 
ordinarily not be collected until the time of its next 
fiscal year and thus, to help balance the budget in 
the fiscal year 1936. The State’s fiscal year, inci- 
dentally, begins on July 1st and ends the following 
June 30th. In spite of the advance of the filing date, 
the date of payment of the second installment and 
the method of its payment have not been changed. 
The return itself is based on the figures for the last 

calendar or fiscal year preceding July Ist, and even 
wee year when the returns will be due on May 15th, 
this method of reporting the figures will be followed. 


1 Article 9-A of the Tax Law. 
2 Sec. 219-c, Art. 9-A. 
2 Sec. 211, Art. 9-A. 
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The law,* however, provides that where a corpora- 
tion’s fiscal year ends between February 28th and 
June 30th, it may file its return thirty days after the 
Federal return is filed since, as I will explain, some 


of the figures are based on those reflected in the 
Federal return. 


The tax is computed in one of four ways depending 
upon which method yields the highest tax. The es- 
sential distinguishing features of these four methods, 
speaking in general terms is that the first is based 
on so-called entire net income, the second on certain 
adjustments of officers’ and stockholders’ salaries, 
the third on the amount of the capital stock and the 
fourth is a specific minimum. The entire net income 
under the first method is the amount of net income 
reported for Federal income tax purposes in the re- 
turn for the calendar or fiscal year preceding July Ist, 
plus dividends deducted in the Federal return, plus 
interest from tax exempt securities, plus items or 
sums excluded from the definition of gross income 
by the Federal Government, and losses sustained in 
a prior year which may be allowed as a deduction 
by the Federal Government.® For the last few years 
and from now on, of course, losses sustained in prior 
years need not be considered in the preparation of 
New York franchise tax returns since the Federal 
statutes do not permit their deduction. 


It is noteworthy that in arriving at the amount 
of the franchise tax, the State may use as a measure 
of the tax the income from interest on Federal bonds 
and other tax exempt securities. The reason for 
this is, that the New York franchise tax is not a tax 
on income as such, but a tax on the right to use a 
franchise, for which income is used merely as the 
measure of the value of the right and, you will note, 
income is only one of several measures. 


The rate of tax, if based on income, is 4% per cent 
and the tax year is the year beginning on the No- 
vember Ist following the date the return is filed. 
For the year beginning November 1, 1936 only, how- 
ever, the rate will be six per cent.® 


Many close corporations were able in the past to 
avoid franchise taxes by paying their officers un- 
reasonable salaries; the so-called salary method of 
computing the tax was adopted by the Legislature 
some years ago to circumvent this means.’ The tax 
is levied on a base which is arrived at by adding to 
the entire net income, as I have previously defined 
that term, the salaries paid to the officers of the cor- 
poration and salaries paid to stockholders owning 
more than five per cent of the stock. From the sum 
so obtained is deducted a specific exemption of $5,000 
and any net loss for the reported year, and then 
from that resultant sum an amount equal to seventy 
per cent thereof. The rate of four and one-half per 
cent is applied to the remainder and if it yields a 
higher tax than any other method, it will determine 
the amount of the franchise tax. For the year be- 
ginning November 1, 1936 only, the rate will be six 
per cent. The State Tax Commission, however, still 


4Sec. 211, Art. 9-A. 

5 Chapter 745, Laws of 1935, approved May 6, 1935, provides that no 
deduction may be taken for “interest on indebtedness to stockholders or 
shareholders or members of their immediate families, except interest on 
moneys borrowed for ordinary expenses of the corporation.” 

® Sec. 215, Art. 9-A. 

7 Sec. 214(10), Art. 9-A. 
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sometimes disallows salaries paid officers and stock- 
holders in arriving at the tax, since it has held that 
the “salary method” mentioned in the statute is not 
an exclusive method. 


Allowance Made for Decrease in Asset Values 


The tax on capital stock * is at the rate of one mill 
on each dollar of the corporation’s issued and out- 
standing stock, but in no case will the stock be 
deemed to have a value less than its face or market 
value, or less than the net worth of the corporation, 
or less than $5 a share. The term “net worth” is one 
which has given rise to some difficulties especially 
since if it is based on book net worth, the tax often 
would be levied on values no longer in existence. 
For instance, a corporation may carry an asset on 
its books at cost to it some ten or more years prior 
to the taxing date, although its actual value at the 
date as of which the return is made may be far less 
than its book cost. The Commission, if such a state 
of affairs is proven to its satisfaction, will make due 
allowance for such a situation. 

It must be understood, of course, that in comput- 
ing the tax on any of the foregoing methods, except 
the minimum tax, income or capital stock is appor- 
tioned in and out of New York, in accordance with 
the location of the assets, or to use the correct term, 
the segregation of the assets within and without the 
State. In the case of a domestic corporation having 
no regular place of business outside of the State, or 
in the case of a foreign corporation having only a 
statutory office outside of the State, no segregation 
may be made, for obvious reasons. Where the tax 
is to be based upon the corporation’s entire net in- 
come or on the “salary method,” the segregation is 
based on the proportion which the real estate, tan- 
gible personal property, accounts receivable, and 
stocks of other corporations located within the State 
bear to the real estate, tangible personal property, 
accounts receivable, and stocks of other corporations 
wherever located. The stocks of other corporations 
are segregated to the State in the same ratio as the 
assets held by those particular corporations within 
the State bear to their total assets wherever located. 
Where the tax is based on the capital stock of a 
corporation, then in addition to the assets considered 
for the purpose of apportioning net income, there 
are also taken into account the cash, bonds receivable 
and loans receivable of the corporation ; in effect such 
assets are also segregated within and without the 
State, depending on their location. 


The Income Tax 

r. the field of taxes affecting the individual, we 

find that New York since January 1, 1919, has 
been levying an income tax.® In many respects it 
follows the Federal law. For instance, partnerships 
are not taxed as such, but the distributive share of 
the partnership income is income of the respective 
partners. So, too, in the case of estates and trusts, 
the procedure is similar to that under the Federal 
law. Noteworthy exceptions are that revocable 
trusts are not recognized as distinguished from irrev- 
ocable trusts, so that the income from a revocable 


® Sec. 214(10), Art. 9-A. 
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trust is not taxable to the donor, but to the bene- 
ficiaries or the trust itself, as the case may be. A 
further distinction is made in the case of resident 
and non-resident estates and trusts. The place of 
residence of the decedent at the time of his death 
determines whether the estate or any trust created 
by his will is a resident or non-resident estate or 
trust and, therefore, whether it is subject to the filing 
of a return and payment of a tax on income belonging 
to the estate or trust. In the case of trusts, generally 
speaking, the residence of the creator of the trust 
at the time it is created determines whether or not 
the trust is a resident or non-resident trust. 


The Income Tax as It Applies to Individuals 


As to individuals, they are divided into two classes, 
residents and non-residents. Any one domiciled 
within the State, or who lives within the State for 
more than seven months of the taxable year, is 
deemed a resident and is taxable on his entire income 
from all sources. Here too the Federal law is very 
closely followed and the resident individual must 
report all his income no matter where it is earned. 
For the purpose of the normal tax, except as later 
explained, losses on the sale of capital assets are 
deductible in full. Another important exception, 
however, is that income from real estate located out- 
side of the State of New York is not taxable to a 
resident,'® but he may not deduct taxes, interest or 
other expenses connected with the earning of such 
income." Income from the sale of real estate, how- 
ever, no matter where the real estate may be located, 
is taxable to the resident.’ The rates of tax are grad- 
uated; two per cent on the first $10,000, four per 
cent on the next $40,000 and six per cent on the 
remainder. For returns due in 1936 the rates will be 
higher and broken up into a greater number of 
brackets. 

Beginning with 1933 there has also been in effect 
a so-called emergency tax of one per cent, which 
is based on the entire net income of the individual 
as determined under the regular provisions of the 
New York income tax law, but without consideration 
of gain or loss on the sale of real estate and personal 
property not connected with the taxpayer’s trade or 
business. This emergency tax is payable in addition 
to the regular tax. 


Non-residents, of course, are taxable only on in- 
come from sources within the State. Generally this 
includes salaries and wages for work done within 
the State and income derived from real property 
located within New York and from the sale of real 
estate located within New York. Deductions are 
limited to those applicable to income from within the 
State, taxes paid within the State, contributions made 
to New York charities, etc. In neither the case of a 
resident nor a non-resident is a deduction allowed 
for any type of income tax paid. The exemptions 
which are allowed are the same as those permitted 
by the Federal Government to be deducted and they 
may be applied to the net income as determined un- 

® Art. 16 of the Tax Law. 

Lynch ct al. v. Pierson, 55 S. Ct. 161 (Nov. 5, 1934). 


Ch. 933, Laws of 1935, approved May 16, 1935. 
11 Sec. 361(5), Art. 16. 


But see also 
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der both the normal tax and emergency tax pro- 
visions. 

Another innovation made in the personal income 
tax law, beginning with 1934, was with respect to 
the normal tax, and that is that the normal tax may 
not be less than two per cent of the net income com- 
puted, without reference to gains or losses on the 
sale of real and personal property not connected with 
the taxpayer’s trade or business.’* 


Tax on Unincorporated Business 


OR 1935 only and in the case of fiscal years for 

those ending in 1936, there has been enacted a 
so-called “unincorporated business tax.’”!* This tax is 
in effect an income tax and is in addition to all other 
taxes levied by the State. It applies to any unincor- 
porated business exclusive of law, medicine, dentis- 
try, architecture and certain other professions. The 
rate of tax is four per cent and the net income upon 
which it is based is similar in most respects to net 
income as determined under the income tax law. 
Deductions, however, are allowed in a reasonable 
amount for services rendered by the individual pro- 
prietor or member of the pz artnership conducting the 
business, if he be actively engaged in its conduct.™ 
There are certain limitations provided as to the amount 
which may be deducted for the services of the indi- 
vidual or member of the partnership, one of these 
being that in no case may more than $5,000 be claimed 
as a deduction for the services of any one such per- 
son. A specific exemption of $5,000 is also deductible ™ 
and the income is to be allocated to the State, either 
on the basis of the actual New York income if the 
books of the unincorporated business are so kept as to 
fairly reflect it, and provided also that the method 
of so determining New York income is approved by 
the Commission, or if the books are not kept so that 
New York income may be readily determined, then 
the income is to be allocated on the basis of the ratio 
of so-called New York factors to total factors. Re- 
garding what is to be included in these factors it is 
sufficient for the purposes of this article to state 
that the method of apportionment is different from 
that used in apportioning income for franchise tax 
purposes.*® 

There are many other interesting features of this 

law. I might mention that the Legislature has left 
it to the Commission to set the time for the filing 
of returns, with the proviso that in the case of cal- 
endar year returns, the due date shall not be set 
before April 15, 1936 or later than May 15, 1936." 
Similarly, in the case of fiscal year returns, the due 
date may not be set earlier than three and a half 
months after the close of the fiscal year, nor more 
than four and a half months thereafter. 


In this article I have presented only a bare outline 
of a small part of New York taxes. I have covered 
some of the salient features of our New York tax 
laws, and I trust that I have presented a sufficiently 


(Continued on page 502) 


Sec. 351 and Sec. 351-c of Art. 16 
13 Art. 16-a of the Tax Law, 

14 Sec. 386-e, Art. 16-a. 

5 Sec. 386-f, Art. 16-a. 

See Sec. 386-g, Art. 16-a. 

17 Sec, 386-h, Art, 16-a. 
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Taxation In New Jersey 


By Henry B. FERNALD * 


LE system of taxation in New Jersey is really 
quite simple if its general structure is once 
clearly grasped. Admittedly, it does not fit readily 
into statistical tables comparable with the revenue 
systems of other states, but some of us feel that it may 
be more important to have such a system as will tend to 
keep down taxation and bring economy in expenditures 
than it is to get a lot of comparative statistics. 

In brief outline these are the main 
features of the New Jersey tax 
system: 

First—There is the general prop- 
erty tax. This is the tax on real and 
personal property and is almost en- 
tirely (over 9914%) devoted to local 
expenditures of the cities, towns and 
counties. None of it goes for general 
State expenditures. There is a small 
amount ($900,000 out of a total of 
$231,000,000 in 1934) of special tax 
to pay for the Soldiers’ Bonus Bonds. 
(We have had a small amount for 
the State Institutional Construction 
lund and there was the State Road 
tax for payment of an early issue of 
Road Bonds, but these have now 
ceased.) 

There is the so-called State School 
tax, all of which is returned to the 
municipalities and counties for local 
school expenditures, although not 
entirely to the same localities from 
which it was collected. 

So,—except for the Soldiers’ Bonus 
tax,—the general property tax is for purely local pur- 
poses, and its amount depends on what the local officials 
determine to spend. 


The entire general property tax for all purposes is 
collected in a single proceeding. We do not have 
the difficulty which some states have where different 
collectors are collecting taxes on the same property 
at different times. 

Second—There are certain license or privilege 
taxes which are collected and expended as local rev- 
enues. 


I will not try to discuss the matter of liquor li- 
censes. Our future policy about these is still rather 
uncertain. They are partly State and partly local 
revenues, but I will let them fall into the general 
classes of licenses or other revenues 

Third—There are the purely State revenues from 
the inheritance tax, corporation tax, banking and in- 
surance taxes, certain licenses, and other revenues 





* This paper was one of a series of four presented at a joint meeting 
of the Societies of Certified Public Accountants of the States of New 
Jersey, New York, Pennsylvania and Connecticut, each paper treating 
briefly of the tax system of one of these states. At that time, the 
Governor of New Jersey had recommended both a State income tax 
and a State sales tax to finance unemployment relief. Since then, the 
State has enacted a 2% sales tax law, but an income tax law has been 
defeated, 
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which constitute the funds which, together with a 
part of the State railroad tax, pay the expenses for 
operating the State government. 

Fourth—There is the tax on first-class railroad 
property, of which % of 1% of the assessed value 
goes to the State general fund, and the balance goes 
for school purposes. From it are paid all the ex- 
penses of the State normal schools, the State coi- 
leges, the Department of Education, 
etc., and the State’s contribution to 
the Teachers’ Pension Fund. The 
balance is turned over to the counties 
and towns for their local school 
expenditures. 

Fifth—There is the income from 
the State school fund derived from 
riparian rights, etc. which also goes 
to the counties and towns for their 
local school expenditures. 


Sixth—There are the motor vehicle 
license fees, all of which, after de- 
ducting the appropriation for the 
Motor Vehicle Department, go to 
the State Highway Fund. 


Seventh—There are the gasoline 
taxes, which originally all went to 
the State Highway Fund, but which 
are now diverted in part to various 
purposes, particularly at the present 
time to local relief expenditures. 


Eighth—There are a number of 
miscellaneous funds or receipts which 
are applied to special purposes. 
These include Hunter’s and Angler’s 
licenses which go to the Fish and Game Commission for 
its particular work; receipts of State institutions for 
county or private patients, for sale of products, etc. 
which are applied to the maintenance of these insti- 
tutions; certain fees for work of the Agricultural 
Experiment Station which are dedicated to its par- 
ticular use, etc. 

This is, of course, an outline, to cover a big subject 
very briefly 

We have believed, and experience has proved, that 
it makes for economy when we can readily see the 
relation between the source of the funds and the na- 
ture and amount of the expenditures from them. It 
is really a much simpler picture than that which we 
have when all receipts go into a single pot and no one 
can tell where the funds come from to meet any 
particular kind of expenditures or those of any par- 
ticular governing body. Take the New York State 
situation, where some funds are collected locally to 
be spent by the State, some collected by the State to 
be spent by the towns and counties, with one tax 
piled on top of another, until no one can tell where 
the money comes from or how it goes out. No plan 
could be devised better adapted to the purposes of 
the political spender. No watchful eye of the tax- 

























































































































































































































































































































































































408 THE TAX MAGAZINE 







payer can follow the involved peregrinations of the 
dollars he pays. The powers that collect the money 
have no responsibility for how it is spent, and those 
who spend it have no accountability to those from 
whom it is collected. It is the glorious game of 
“passing the buck.” The result appears in the con- 
tinual pressure for new sources of revenue to meet 
expenditures. New York has income and sales and 
other taxes and yet, from all that I hear the com- 
plaint of high property taxes in New York is just 
as loud and bitter, and with as much reason, as the 
complaint in New Jersey. As nearly as I can judge, 
the real estate taxes in New York are about as high 
for similar property as they are in New Jersey. Ter- 
haps the New York rates appear lower, but a higher 


basis of assessment seems to give about the same 
result. 


We have neither a state income tax nor a state 
sales tax in New Jersey. 

There are two principal reasons why I have not 
personally favored a state income tax. The first is 
that I have not felt it was necessary. We have been 
able to run our State government very well on its 
existing revenues. One reason we have done this 
has been because of the budget provision which re- 
quires the Governor to submit a budget for the 
State’s operation which will be within its estimated 
revenues under existing laws. If he wishes to rec- 
ommend expenditures in excess of estimated reve- 
nues, he may do this separately, accompanied by his 
recommendations of the new sources of revenues 
which should be provided. Few people want their 
pet spending schemes labeled as the cause of impos- 
ing additional taxes. So the State government has 
lived within its income. The State road program 
has, in recent years, been financed from the automv- 
bile and gasoline taxes, even though we have been 
having the frequent diversion of such moneys to 
other purposes. Our State educational systems have 
been run from the State school funds, with a surplus 
over to be returned to the towns and counties. So 
we have not needed the State income tax to meet the 
expenditures of our State government. Of course, 
none of us doubt that if we had a State income tax, 
whether it yielded $5,000,000 or $10,000,000 or 
$20,000,000 a year, our legislators and State officials 
would be resourceful enough to see that it was ex- 
pended. Many of them are perfectly willing an. 
able to tackle such a job. But the fact that we have 
not needed a State income tax to meet necessary ex- 
penditures of our State Government has been a first 
reason why we have not had that tax in New Jersey. 
To many of us, that alone is a sufficient reason. 


The second reason is the problem of allocation in- 
volved. While it has been generally admitted that 
we do not need an income tax for the expenditures 
of our State government, it is urged by many that 
we should have it for distribution to towns and 
counties to help them meet their expenditures. 
Some want it for additional expenditures for the 
schools. Some want it as a fund for additional town 
and county general expenditures. Others want it to 
reduce real estate taxation. Today the great urge 
is that it may be applied to emergency relief expen- 
ditures. I think most of those who favor and most 
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of those who oppose the institution of an income tax 
for emergency relief purposes do so with the thought 
that the income tax once introduced will continue as 

permanent source of revenue. Then as soon as 
we recognize that the income tax to be collected by 
the State is to go to the local subdivisions for expen- 
ditures by them, we are at once faced with the prob- 
lem of distribution. That introduces the political 
aspect which is often referred to as the North Jersey- 
South Jersey situation. Actually, it is a question of 
the few more wealthy and more populous counties 
as against the more sparsely settled counties.’ If a 
State income tax is imposed, practically all of it will 
come from some half dozen counties. If the moneys 
thus raised are to be spent in the counties from 
which collected, the State Senate, where representa- 
tion is by counties, losses interest. If the proposal is 
to collect the money from a few counties, to spend 
it in others, the Assembly is opposed because the 
majority coming from these larger counties are not 
disposed to go home and tell their people they have 
voted to tax them for the benefit of the other coun- 
ties. The people of Essex County, for example, 
would be paying in the aggregate more taxes than 
they do at present because of the amount which they 
would pay so that it might be expended in other 
counties. None of us really like the idea of contri- 
buting funds to be spent by others who have no re- 
sponsibility or accountability to us for the manner in 
which they spend the money we provide. So, while 
we may have a rather wide sentiment for the prin- 
ciple of income taxation, we have always run into a 
deadlock when it was proposed to raise the revenues 
in certain of the communities.in order that the funds 
may be expended by others. 


As to the sales tax, we have the same opposition 
which generally exists to all sales taxes. In addi- 
tion we also have the distributional question in New 
Jersey where the bulk of the sales taxes would be 
collected in a comparativ ely few communities but 
would be expended throughout the State. 


Possibly we may come to the imposition of sales 
or income taxes, but I think the majority of the peo- 
ple of New Jersey are not going to be satisfied to 


(Continued on page 505) 
1The comparative tax situation in different counties of the State is 
illustrated by the following figures for Total Taxable Ratables (from 
“New Jersey State Government Functions” for 1936, page 76—an annual 
publication of the State Budget Department) : 


(a) The five counties having the highest percentages of total 
taxable ratables of the State in 1934 were— 


Essex County ...... : ; eee ere 
Hudson County .........:.... ke tarare ce Creatine ir ee 
Bergen BIRNEY cr.) chal LO ent tc 2 ; Re ee 8.34 
Union County ...... A4 peatena ye ci seit fo reat 8.17 
Passaic County ... pasate ond aN — 5.78 
Total for these 5 counties.............. sseeee -eeReeee 
(b) The five counties ranking next highest,—viz., 
Mercer 4.46%, Camden 4.29%, Middlesex 3.71% 
Monmouth 3.58%, Atlantic 3.28%—aggregate.... 19.32 
Total for these 10 counties.......... eee 
(c) The remaining eleven counties aggregate oni vewae se re 
Total Ry ee a ES Tee reek Se 100. 00% 


(d) The five counties with the lowest percentages of ratables 
aggregate only 3.30% of the total. 


It may be further noted that the five counties having the highest 
ratables are those in the northern part of the State which have the large 
population of New York commuters. 

Although reliable figures are not available, it is generally assumed that 
sales taxes or income taxes would come from the several counties in 
about these same proportions, although with some minor variations. 
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The Place of State Income Taxation in 
the Revenue Systems of the States 


Report of a Committee of the Tax Policy League* 


HE PRESENT depression has produced an unprece- 
dented quantity of tax legislation in the United States, 
25 new tax laws having emerged from the legislative 
sessions of the year 1933 alone, and about 450 from the 
legislative sessions of 1934; and the year 1935 opens with 
the promise of accelerated tax legislation as long as the 


depression continues. Yet to even the most casual observer it 


must be apparent that most of this legislative activity has not . 


improved the character of our tax systems. This result has 
sometimes been due merely to haste and lack of ade- 
quate consideration on the part of legislatures and 
legislative committees; but not infrequently, under the 
guise of emergency needs, constructive proposals have been 
deliberately pushed aside by political organizations and 
business groups, who have taken shrewd advantage of the 
emergency to grind their own axes. 


In this process of haphazard and partisan legislation, the 
statute books of most of the states have been cluttered up 
with a mass of “emergency” tax legislation, some of which 
is wise and some unwise; but most of which has been 
adopted without any relation to existing taxes, without 
reference to the development of any comprehensive system 
of taxation, and without any consideration of the effects 
of these taxes themselves upon business and economic 
recovery. Consequently most of our state tax systems, 
which were bad enough before the depression, are going 
to be worse after the recovery. 

Yet there are constructive steps that can be taken and 
constructive lines along which our state revenue systems 
can be developed, without in any way negkecting the emerg- 
ency needs or practical revenue requirements of the pres- 
ent situation. But it happens that most of the partisan or 
vicious measures that have been before the state legisla- 
tures throughout this period have had the vigorous support 
of organized groups, whose particular interests were pro- 
moted by these measures; whereas broader and more con- 
structive policies, which in their nature cannot represent 
the special interests of any particular group, have lacked 
organized support and sometimes have lacked even a clear 
statement of their merits. It is this situation which, in 
the minds of the present committee, creates the need for 
a clear and impartial statement of the place which state 
income taxation, under existing conditions and conditions 
likely to obtain for the next few years, might reasonably 
occupy in our state revenue systems. 

We say this notwithstanding the fact that a committee 
of the National Tax Association, at the annual conferences 
of that association in 1933 and 1934, presented an able 
report on a Plan of a Model System of State and Local 
Taxation, in which a state income tax was an integral part. 
With most of that Report the members of the present com- 
mittee are fully in accord; but we would differ sharply 
with that Report in the place and scope assigned therein 
to state income taxation. 

We differ, in the first place, with the fundamental concep- 
tion of the income tax embodied in that Report, namely, 


* Published by Tax Policy League, 309 East 34th Street, New York, 
N. Y., from which copies of this report in pamphlet form (16 p., 53 1n. 
by 83 in.) are obtainable. 
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that it is “a payment for personal benefits” received from 
governmental services. The personal income tax in par- 
ticular is justified in that Report as a payment for “the 
personal benefits for which a personal income tax is sup- 
posed to be levied.” * And with regard to corporate income 
it is declared that “the absolute amount of net income 

does not have any bearing upon the question of 
how much a business concern should pay for the benefits 
it derives from the government.” ’” 


This committee that there is a wide and 
expanding field for the proper application of the benefit 
principle in payments for governmental services; but we 
believe that the time is far past when any equitable system 
of taxation can be based entirely on any such principle. 
We hold that the income tax in particular represents a 
specific effort to get away from the idea of payment for 
benefits received and to shape this field of taxation in 
relation to ability to pay or other broad principles of social 
obligation, 


concedes 


We differ, in the second place, with the National Tax 
Association Committee in its assumption that state and 
local governments must continue indefinitely to derive the 
chief portion of all their revenues from the property tax, 
and that the place of the income tax is therefore only that 
of a minor source of revenue, as a supplement to the prop- 
erty tax. We are aware, of course, that this has been the 
traditional position of the state income tax in the United 
States; that there are still some twenty states which have 
no income tax; and in most of the states that have adopted 
the income tax, it continues to serve only as a minor appen- 
dage to the revenue system, supplementing in a meager 
degree the revenues from the general property tax and 
other sources. We concede likewise that, as a practical 
matter, we can anticipate only slow progress in any funda- 
mental changes in our present revenue systems. 3ut we 
refuse to concede that such an unbalanced tax system can 
be considered a “model” system in any sense, or that any 
plan based on an assumption of the continuance of this 
system can, in that respect, constitute a “model plan.” 


We hold that under modern conditions income taxation 
is at least as equitable as property taxation, is at least as 
capable of efficient administration as the property tax, and 
will be productive of at least somewhat less harmful effects 
upon business and industry than those which are directly 
traceable to the property tax. We should be inclined, 
therefore, to hold that income taxation should be developed 
to a point where it might conceivably supply as large a 
proportion of total revenues as that derived from property 
taxation; and we hold without qualification that it should 
at least constitute a major source of revenue for state and 
local governments. 


In the third place, and as an obvious consequence of 
what has just been said, we are obliged to differ with the 
National Tax Association Report in respect to the rates 
of income taxation which it recommends. It is apparent 
that if the income tax is to be a major source of revenue, 





1 Proceedings of the National Tax Association, 1933, p. 366. 
2 Ibid, p. 397. 
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and particularly if it is to replace a substantial portion of 
our present property taxes, its rates will have to be higher 
than those of our present state income taxes—which is 
practically ‘the level of rdtes recommended in that Report. 

The grounds on which we base this conception of the 
place of the state, income tax will be briefly indicated 
below; after which we shall hazard some outline of the 
general type of income tax which would embody this 
conception. 


Grounds for Committee’s Position 


N THE first place, the demoralizing effects of extreme 
) lication on property taxation have been sufficiently 
obvious and have been fully recognized by tax students for 
years past. We need only point out here that income taxes 
of the scope of present statutes will make no material 
impress upon state revenue systems and can scarcely in 
any perceptible degree mitigate the effects of heavy depend- 
ence on property taxation. 

In the second place, while the benefit basis of taxation 
had wide acceptance in the United States in the last 
century and is still strongly imbedded in decisions of the 
courts, we believe that the trend of thought and of tax 
policy over the past quarter century has been distinctly 
toward the recognition of ability as the general basis for 
the distribution of tax burdens. It would be utterly im- 
possible, for example, to interpret taxation in the United 
States throughout the past quarter century in terms of the 
principle, enunciated as a commonplace by the United 
States Supreme Court thirty years ago, that “the power 
of taxation is exercised upon the assumption of 
an equivalent rendered to the taxpayer in the protection of 
his person and property.” * And it is not difficult to discern 
in the common thought of the time a general tendency to 
justify or condemn particular forms of taxation according 
as they do or do not accord in some degree with the tax- 
paying ability of those on whom they are levied. 

If this is true, it is apparent that property ownership 
alone is no longer an adequate index of taxpaying ability. 
The reasons for this are commonplaces of tax discussion, 
arising particularly from the development of large cate- 
gories of wealth and taxable capacity associated with types 
of property which cannot be subjected to effective property 
taxation. The property tax, as now administered, has 
become virtually a real estate tax, whereas studies of estates 
probated indicate that personal property constitutes fully 
half, and in some jurisdictions a larger proportion, of total 
property. 

We do not mean to assert that property is not a valid 
index of ability, or that income is necessarily a more 
accurate index. Both are valid and practical indexes of 
taxpaying ability. Either one alone would produce inequi- 
table results. It is for this reason that we would rest the 
tax system squarely on both bases, property and income 
—and we know no reason why it should rest to any 
greater extent upon the one than the other. 

In the third place, changes in the character of income 
in recent years, the growth of accounting practice and 
habits, and the nationwide operation of the Federal Income 
Tax have all combined to make possible a degree of effici- 
ency in the administration of state income taxes which 
would not have been attainable a few years ago. In some 
respects, indeed, income tax administration has become 
simpler and more accurate than property tax administra- 





_ 3Union Refrigerator Transit Co. v. Kentucky. 199 U. S. 194, Italics 
in quotation our own. 
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tion. It is easier, for example, to ascertain the income of 
a railroad than to put a valuation on its road-bed and other 
property; and there are numerous categories of property 
of which this would hold true. 

In the fourth place, income taxation is free from mary 
of the harmful effects traceable to property taxation. An 
income tax does not penalize savings and investment; does 
not fall with regressive weight upon the poor classes; does 
not produce the appalling tax delinquency that has charac- 
terized property tax collections for years past; and does 
not aggravate the processes of deflation in recurring periods 
of depression. In fact, the transfer of a larger portion of 
tax burdens to income should have the effect of retarding 
the deflation of property values in times of depression. 

And finally we wish to offer one suggestion, which is put 
forward tentatively, pending further investigation. It has 
been a common assumption, on the part of economists and 
tax students as well as others, that one reason for our 
necessary dependence on property taxes is that income 
fluctuates much more violently than property values; and 
that revenues from property taxation are therefore much 
more stable and dependable than revenues from income 
taxation. We question seriously whether actual facts 
afford any basis for such assumption. We suspect that this 
assumption rests, in the first place, on a confusion of 
assessed valuations with actual property values. Assess- 
ments are relatively stable, because in periods of drastic 
deflation assessments do not ordinarily reflect the actual 
course of values. Under the pressure of revenue necessi- 
ties, assessments are carried over from year to year, with 
only such grudging reductions as tax protests and taxpay- 
ers’ revolts may compel from time to time. Needless to 
say this stability of assessments has no relation to any 
actual stability of property values. 

In the second place, local governments are often able 
to maintain a further degree of stability in property tax 
revenues by adjusting the rates from time to time in order 
to secure whatever amount of revenue’may be necessary. 
This kind of adjustment could be made just as readily in 
the case of income taxation as of property taxation, except 
as a matter of habit that we have become accustomed to. 
This Committee does not at present recommend such a 
policy in income taxation, but we wish to point out that 
this kind of stability in property tax revenues again has 
no relation whatever to any stability in actual property 
values. 

And in the third place, we frankly question whether 
property values do exhibit any greater stability than income, 
if we are careful to include all kinds of income in our 
comparison. . Recent studies by the National Bureau of 
Economic Research, in cooperation with the United States 
Department of Commerce, estimate the total income of the 
people of the United States for 1929 at $82,300,000,000; for 
1932 at $49,700,000,000, a decline of 3914 per cent in that 
period. We judge that the consensus of opinion would 
be that property values declined more than 39% per cent in 
that period. Real estate values in Chicago in that period 
declined fifty-four per cent. Stock market values on the 
New York Stock Exchange, as measured by the New York 
Times “averages,” fell from 306.8 in 1929 to 34 in 1932— 
a decline of some eighty-nine per cent. There are many 
railroads whose reports indicate that earnings have declined 
to zero or to deficits. But these so-called “earnings” do 
not by any means represent the “income” produced by rail- 
road property. Most of these railroads have continued to 
pay interest on large bonded indebtedness; some of them 
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have continued to pay salaries of $50,000 to $100,000 to 
their executives; all of them have continued to pay liberal 
wages to railway employees. If all of these items are 
embraced in the comparison, we take it to be obvious that 
the income associated with railway property has declined less 
violently in recent years than the market value of that 
property. 

In view of these considerations and others which are 
familiar to tax students, we are unable to discern any 
reason, practical or otherwise, why we should not aim at 
the development of state income taxation to a point where 
state and local governments will derive fully as large a 
portion of their total revenues from income as from prop- 
erty. We realize that this cannot be brought about all 
at once. Political necessities must be recognized; and any 
one state which should move too rapidly in this direction 
would expose itself to unfavorable competition from its 
less progressive neighbors. But we are speaking now of 
the type of taxation which ought to be set up as a desirable 
goal, regardless how patient we may have to be in reaching 
it. In this sense, we believe that we should aim at a system 
under which as large a portion of the total revenues of state 
and local governments would be derived from income as 
from property. 


Type of Income Tax Which Would Embody 
This Conception 


Theory 


E HAVE expressed the conviction that while many 
\ \ other forms of revenue may properly be based upon 
the principle of payment for governmental benefits enjoyed, 
the income tax represents in peculiar degree the principle 
of distributing tax burdens upon the basis of ability to pay. 
It should therefore be shaped specifically to embody that 
principle; and if the relation of payments to the benefits 
enjoyed by particular individuals or groups plays any part 
in determining the structure of the tax, it should be a very 
minor one. 


Structure 


A system of state income taxation should embrace both 
personal and corporate income taxes. If the latter involves 
some degree of double taxation, in the sense of taxing sub- 
stantially the same income twice, the failure to tax cor- 
porate incomes opens the way to greater inequities. If 
there were some practicable way to tax business income 
(regardless whether individual or corporate) in one cate- 
gory and personal income in another, something can be said 
in favor of doing so, as committees of the National Tax 
Association have from time to time recommended. But it 
seems impracticable to attempt it under present conditions; 
and it is not clear that there is, throughout much of the 
economic field, any fundamental difference between those 
streams of income which may be designated “personal” in 
the one case, and “business” in the other. For these rea- 
sons the committee recommends that so far as any attempt 
is made to levy a separate tax on business income, it take 
the form of a tax on corporate income. 


I. The Personal Income Tax 
(1) Situs 
ITUS for income taxation is commonly defined by the 


domicile of the recipient, a definition which inflicts 
a hardship on the poorer states having a large amount of 
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absentee ownership and confers a clear bonus on the 
wealthier states and those states affording favorite residen- 
tial havens for the possessors of large wealth. Large 
income recipients in New York, Florida, and California pay 
taxes on, or out of, incomes derived from Kansas, Okla- 
homa, and other western states. 


For those states which have not yet developed adequate 
administrative capacity and technique, it will probably be 
necessary to continue to define situs for income tax pur- 
poses as the domicile of the recipient. But those states 
which are willing to provide adequate administrative capac- 
ity should work as rapidly as possible toward a definition 
of situs in terms of the jurisdiction under which the activi- 
ties are carried on or the earnings derived, which produce 
net income. 


(2) Exemptions 

Any recommendation of exemptions must be flexible, be- 
cause exemptions must be adapted to conditions and to 
the income structure of each state. Appropriate exemp- 
tions would be very different things in New York and 
North Dakota. In general, the evolution of state income 
taxation in this country should take the form both of lower 
exemptions and higher rate schedules throughout the upper 
ranges of income, the one compensating for the other. 
There is no sound principle for arguing for the one without 
the other. 


On such assumption, this Committee recommends in 
general a low scale of exemptions, such as: $500 for single 
people, $1,000 for husband and wife, and $200 for each 
dependent. There should be no exemptions for income 
from state or municipal securities or for the incomes of 
government employees, except as may be necessitated by 
Federal requirements or past contractual obligations. 


Likewise there is no adequate justification for the exemp- 
tion of dividends to the stockholder—even in the case of 
dividends from corporations that are subject to the income 
tax. If allowed at all, they should be allowed exemption 
only from the initial rate in the lowest bracket. The 
exemption should not afford a means for lowering the 
brackets over which the entire net income of the taxpayer 
would otherwise extend. As a matter of fact, studies of 
income indicate that dividend exemptions benefit only a 
small porportion of taxpayers, and that this benefit is 
largely concentrated in the upper income classes.. 


(3) Rates 

We suggest that a reasonable objective for state income 
taxation would be a schedule embracing progressive rates 
of from two to thirty percent. Under present conditions, 
such rates are not practicable for any one state; and we 
would recommend therefore, that states which now have 
income taxes and have developed some degree of efficiency 
on the part of their tax administration and some degree of 
taxpaying morale on the part of their citizens, should 
develop their rate schedules to something like two to 
fifteen percent. Those states which have at present no 
income tax, and particularly such states as have not yet 
developed either efficient administration or a high level 
of taxpaying morale, will be wiser, in adopting an income 
tax for the first time, if they will limit the rates to perhaps 
not more than one to seven percent—until the requisites 
of sound income tax administration have been developed. 


It should be kept in mind, of course, that with reciprocal 
deductions for Federal and State income taxes, the above 
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rates will not be added im toto to existing Federal rates. 
The formula here, if X = Federal rate and Y = State rate, 
becomes: 
Total Rate =X plus Y minus XY 

Whereby it will be seen that even a combined Federal rate 
of 50 percent and a State rate of 50 percent, with reciprocal 
deductions, would make a total rate, not of 100 percent but 
75 percent, 


(4) Capital Gains and Losses 


Past freedom in the utilization of capital losses has 
resulted in the development of such a variety of devices 
for evading income taxes and such widespread employ- 
ment of them, under both Federal and State income taxes, 
that the Committee recommends that capital losses be 
allowed only as deductions from capital gains reported; 
that is, that capital losses be permitted only as off-sets 
against capital gains which would otherwise be taxable. If 
some further consideration is desirable, taxpayers may be 
permitted to carry forward capital losses for one or two 
years subsequent to their occurrence, in order to apply 
them against any capital gains that may be incurred in 
these years; but no further concession should be made. 


(5) Off-sets 
No property tax off-sets should be incorporated in an 
income tax. Both study and experience have shown that 
all such off-sets have the effect of nullifying the principle of 
income taxation; that they lessen the relief afforded to 
farmers and smaller property holders through an income 
tax; and that their benefits accrue very largely either to 


the higher income classes or the larger property owners 
or to both. 


II. The Corporate Income Tax 


(1) Definition of Corporate Income 

ry XHE NET income of a corporation has ordinarily been 
] construed to be the income available for the stockhold- 
ers, after payment of all expenses, including interest on 
bonded and other indebtedness, just as the net income of 
a building or piece of real estate is considered to be the 
amount available for the “equity,” as distinguished from 
other interests. The development of modern methods of 
financing and the growing complexity of financial struc- 
tures has rendered the traditional conception in both cases 
largely fictitious. 

In the case of many large properties, the equity serves 
merely as a slender fulcrum from which to “swing” an 
elaborate financial structure that covers most of the prop- 
erty. Many large city buildings that report no net income 
are nevertheless operating profitably, as properties; but the 
income is going to mortgage and bondholders. Similarly 
many large corporate properties, including railroad and 
public utility properties, are reporting no net income avail- 
able for stockholders, because their capital structure is such 
that all of the “net income” is going to bondholders or 
other interests. To a large degree, the interest paid on 
that portion of capital structure represented by bonded debt 
is just as much “corporate income” as are dividends paid 
on that part of capital structure represented by stock. 

If our tax legislation were to recognize this situation, 
it would mean that income would be defined to be income 
before payment of interest and dividends; and there is much 
to be said for such a definition of corporate income. It 
would probably not be wise to move to such a definition 
of income at once, and any re-definition of corporate income 
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for tax purposes may well await the clearer evolution of 
the types of corporate financing and financial structure 
which are going to prevail throughout the next period of 
business expansion—if and when. But meanwhile it is well 
to bear in mind that the present definition of corporate 
income is an extremely restricted and artificial one—and, 
from the standpoint of the taxpayer, an extremely gener- 
ous one. 


(2) Rates 
This Committee is in accord with the general view of 
tax students that a corporate income tax rate should be 
a flat rate (rather than graduated rates), and that this 
should be established at a moderate level, ranging perhaps 


from four to seven percent, according to conditions in 
each state. 


(3) Capital Gains and Losses 


We would recommend the same treatment of capital 
gains and losses as in the personal income tax above, 
namely, that capital losses should be allowed only as off- 
sets against capital gains reported. 


(4) Subsidiary Corporations 


In order to prevent obvious methods of evasion, we 
recommend that consolidated returns should not be per- 
mitted for purposes of taxation; or that at least the tax 
commission should possess full authority to require sep- 
arate reports for subsidiary corporations and to compute 
the tax liability separately for each corporation. 


(5) Situs and Apportionment 


The allocation or apportionment to any one state of the 
proper fraction of the total net income of a corporation 
doing business both within and-without the state is one 
of the most difficult problems in the whole field of corporate 
taxation. But a vast amount of work has been done on 
the problem, elaborate accounting methods have been 
developed which are familiar to tax administrators, and in 
the case of those tax commissions which have developed 
adequate accounting procedures and which have the 
resources for presenting their cases adequately in the 
courts, the results on the whole have been satisfactory. In 
the case of states drafting new income tax statutes, the 
objectives to be attained in this section of the statute are 
to make it clear that it is the intent of the statute to tax 
that portion of the income of interstate concerns which is 
properly assignable to the state, and to confer on the tax 
commission a wide range of option in the application of 
different apportionment formulae. 


III. Administration 


HE SUCCESS of a state income tax depends to a very 

large extent upon the vigor and honesty of its admin- 
istration. The two most essential requisites for such 
administration are central responsibility and a non-political 
civil service. Without both of these features competent 
administration is very unlikely, and without either it is 
quite impossible. Central administration should be either 
by a State Tax Commission or a Commissioner, plus a 
Board of Tax Appeals. The administration should be 
given adequate financial support for the audit of returns 
and books, both in the office and in the field. It should 
be given adequate legal authority to compel cooperation 
on the part of taxpayers in furnishing necessary information. 


(Continued on page 503) 
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ALABAMA 
The Legislature recessed July 10 to re- 


; convene July 30, 1935. 


General Revenue Bill—yxH. B. No. 324 
provides for the general revenue of the 
State of Alabama. The new law covers 
the whole range of taxation and super- 
sedes the Revenue Acts of 1919, 1923 and 
1927 and the various amendments thereto. 


| The property tax remains substantially as 


creased in certain brackets. 
| taxes are increased, 
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Income tax rates have been in- 
Chain store 
as is also the excise 
tax on banks. Approved July 10, 1935. 

Milk.—H. B. No. 311 provides for the 
regulation of the price of milk as affecting 
producers, distributors, consumers and pro- 
vides for the issuance of licenses. Passed 
both Houses June 25, 1935. 


CALIFORNIA 


Adjournment.—The Legislature adjourned 
June 16, 1935. Laws not previously re- 
ported are listed below. 


Chain Store Tax.—y%&Ch. 849 (A. B. No. 
2365) provides for a chain store tax. The 
rates are as follows: Store No. One, $1; 
Store No. Two, $2; Store No. Three, $4; 
Store No. Four, $8; Store No. Five, $16; 
Store No. Six, $32; Store No. Seven, $64; 
Store No. Eight, $128; Store No. Nine, 
$256; Store No. Ten, $500 and each and 
every store above this number, $500, for 
each such store. A license must be ob- 
tained from the State Board of Equaliza- 
tion by October Ist, 1935. <A license fee 
of 50¢ is charged for each store. 


Franchise Tax.—yCh. 353 (A. B. No. 
239) amends the bank and Corporation Tax 
Act and increases the rate of tax from 2% 
to 4%. Maximum rate on banks increased 
to 8%. Approved June 25, 1935. 

Inheritance Tax.—ye Ch. 359 (A. B. No. 
2183) relates to inheritance taxes. Ap- 
proved June 25, 1935. 


Insurance.—y% Ch. 255 (S. B. No. 475) 
amends Secs. 970, 972, 974 of the Insurance 
Code relating to security for the payment 
of taxes and other obligations of insurers. 
Approved June 3, 1935. 

Marks and Brands.—%Ch. 457 (S. B. No. 
1001) amends Sec. 348 of the Agricultural 
Code, relating to licenses and moneys col- 
lected for inspection of marks and brands. 
Approved July 13, 1935. 

Milk Inspection.—yxCh. 181 (A. B. No. 
493) amends Secs. 491 and 493 of the Agri- 
cultural Code relating to milk inspection. 
Approved May 23, 1935. 

Motor Vehicles. —%Ch. 272 (A. B. No. 

2268) amends Sec. 1 of the Act approved 
May 10, 1917, relating to the supervision 
and regulation of the transportation of 
Property for compensation over any public 
— by auto truck. Approved June 7, 


before. 
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Legislation 





NDER the above heading, report will 
be made of the introduction of and 


action taken on state tax legislation of 
importance to business 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. 

of any bill reported ma 
service charge of one 


interests. This 


Copies of the text 
be obtained for a 
ollar per bill. 





City Carriers’ Act.—Ch. 312 (A. B. No. 


944) regulates the use of public highways 
by motor vehicles operated thereon for the 
transportation of property for compensa- 


tion and applies to carriers engaged in the 


transportation of property for compensa- 


tion over any public highway in any city 
or city and county in this State. Approved 


June 13, 1935. 


Property Taxes.—%Ch. 224 (S. B. No 
430) amends Secs. 3727, 3728 of the Polit- 
ical Code relating to the entering of val- 
ues and acreages in the assessment book 
and the preparation of duplicate statistical 
statements of assessments. Approved May 


2, 1935. 


% Ch. 398 (A. B. No. 1426) amends Sec. 
3820 of the Political Code relating to as- 
sessor to collect taxes not secured by real 
property. Approved July 8, 1935. 

*Ch. 404 (S. B. No. 64) amends Sec. 
3813 of the Political Code, relating to seg- 
regation of property on the assessment 
rolls. Approved July 8, 1935. 


Property Taxes—Delinquent.— Ch. 396 
amends Secs. 3897, 3898 of the Political 
Code, relating to the procedure for the sale 
of property deeded to the State in payment 
of delinquent taxes. Approved July 8, 1935. 


Sales Tax.—%xCh. 351 (S. B. No. 415) 
adds a new section to the sales tax law 
relating to the priority of the State for 
taxes. Approved June 25, 1935. 

% Ch. 355 (A. B. No. 1208) amends Secs. 
3, 5 of the sales tax law and repeals Sec. 7. 
The rate of tax is increased to 3% and the 
gross receipts from the sales of food prod- 
ucts are exempt. Approved June 25, 1935. 

%Ch. 357 (A. B. No. 1273) amends the 
sales tax law. Extensive changes are made 
with reference to penalties. 


have been removed from the Act. 
renewed on or before that date. 
June 25, 1935. 
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use or consumption. 
purchased for resale, retailers may take 





Provisions for 
separate reporting of cash and credit sales 
Per- 
mits issued to retailers prior to April 1, 
1935 will expire July 31, 1935 and must be 
Approved 


Pending StateTase 





Use Tax.—¥Ch. 361 (A. B. No. 1271) im- 


poses an excise tax on the storage, use or 
other consumption in this State of tangi- 
ble personal property, at the rate of 3% of 
the sales price. 
or consumed is exempt from this tax if the 
California 3% sales tax has been paid in 
connection with its sale. 
ing, using or otherwise consuming such 
property are made liable for the tax, deal- 
ers making sales for storage, use or con- 
sumption are required to collect the tax at 
the time of sale and to give the purchaser 
a receipt therefor. 
to the tax is purchased from a retailer who 
does not maintain a place of business in 


Property so stored, used 


While those stor- 


Where property subject 


this State, the burden of reporting the sale 
is upon the one purchasing it for storage, 
Where property is 


resale certificates. Retailers selling prop- 


erty for storage, use or consumption are 


required to register with the State Board 


of Equalization on or before July 25, 1935. 


Approved June 25, 1935. 


CONNECTICUT 


Adjournment.—The legislature adjourned 
June 5, 1935. The following is a final list 
of tax laws not previously reported. 


Motor Vehicles—*H. B. No. 1364 con- 


cerns registration, operation and transfer 


of ownership of motor vehicles. 
June 17, 1935. 

Property Taxes.—y%H. B. No. 1326 con- 
cerns the foreclosure of tax liens. Ap- 
proved June 13, 1935. 

*H. B. No. 1363 amends an act concern- 
ing the interest penalty on delinquent 


Approved 


taxes. Approved June 5, 1935. 

*H. B. No. 1369 concerns the filing of 
tax lists in the town of Plainville. Ap- 
proved June 21, 1935. 

*S. B. No. 727 concerns tax liens. Ap- 
proved June 5, 1935. 


FLORIDA 

Adjournment.—The legislature adjourned 
May 31, 1935. Below is a final list of laws 
affecting state taxation not previously re- 
ported. 

Bowling Parlors.—*H. No. 947 re- 
quires a $5 state license a plus $2.50 
county fee from each person operating a 
bowling parlor in a county of less than 
3500 population. Approved May 29, 1935. 

Delinquent Tax Adjustment Board.— 
*%H. B. 655 creates delinquent tax adjust- 
ment board in each county to adjust delin- 
quent personal property tax. Law without 
approval June 10, 1935. 

Eggs.—S. B. No. 269 regulates sale of 
eggs, imposes an inspection fee of 4¢ on 
each 30 doz. case. Approved May 6, 1935. 

Fish Dealers —*xH. B. No. 503 relates 
to wholesale shrimp dealer’s license. Ap- 
proved June 10, 1935. 
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Hotels—Rooming Houses and Restau- 
rants.— x H. B. No. 1168 amends the sched- 
ule of fees for hotels, rooming houses and 
restaurants. Approved June 7, 1935. 

Municipal Tax Adjustment Board.—x% H. 
B. No. 749 authorizes the creation of mu- 
nicipal tax adjustment boards. Approved 
May 24, 1935. 

Redemption from Tax Sale.—yxH. B. No. 
115 provides a method to redeem from tax 
sale. Approved May 10, 1935. 

Separate Levies.—%S. B. No. 160 em- 
powers municipalities to make separate lev- 
ies for necessary operating expenses and 
for debt service. Approved May 2, 1935. 

Settlement of Delinquent Taxes.— 5S. 
B. No. 666 extends the effectiveness of the 
1933 law providing a method of settling taxes 
delinquent for 1931 and prior years to apply 
to 1933 and prior years. Approved June 
5, 1935. 

Tax Deeds.—*S. B. No. 163 fixes a 
method to obtain tax deeds. Approved 
May 13, 1935, effective October 1, 1935. 






























IDAHO 


Special Session.—The Idaho Legislature 
convened in Second Special Session July 8, 
1935, and adjourned July 10, 1935. No tax 
legislation was enacted. 


ILLINOIS 


Adjournment.—The Legislature adjourned 
June 29, 1935. Laws and vetoed bills not 
previously reported are listed below. 


Aeronautics —%S. B. No. 350 provides 
for certain license fees to be assessed 
against operators of airports, landing 
fields, air schools, etc. Approved July 5 
1935. 

Alcoholic Beverage Taxes.—y%H. B. No. 
145 amends the law relating to alcoholic 
beverage licenses and renewals. Approved 
July 9, 1935. 

*S. B. No. 204 prohibits issuance of 
license to retail alcoholic beverages where 
principal business transacted concerns mi- 
nors of school age, or where majority of 


customers are such minors. Approved 
June 28, 1935. 


Chicago Park Taxes.—¥xS. B. No. 313 
provides for the creation of park districts 
and gives the same authority to levy taxes. 
Law without approval July 13, 1935. 

*S. B. No. 458 authorizes the Chicago 
Park District to issue $6,000,000 worth of 
bonds and to levy taxes to provide for pay- 
ment. Approved July 11, 1935. 

*S. B. No. 459 authorizes the Chicago 
Park District to issue bonds and levy taxes 
to create a working cash fund. Approved 
July 11, 1935. 

*S. B. No. 460 authorizes the Chicago 
Park District to refund indebtedness of 
former units and levy a tax for payment. 
Law without approval July 11, 1935. 

*S. B. No. 461 authorizes the Chicago 
Park District to assume certain indebted- 
ness and issue bonds and levy taxes for 
aes. Law without approval July 11, 
1935. 


*S. B. No. 628 pegs the Chicago Park 










































































District tax levy for 1935 and 1936 at 
— Law without approval July 11, 
1935. 













Franchise Tax.—y%xH. B. No. 457 amends 
Secs. 84 and 85 of the Business Corporation 
Act to accord with the Civil Practice Act. 
Approved June 28, 1935. 
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Gasoline Tax.—%H. B. No. 608 amends 
Secs. 1, 2, 3, 5, 6, 11%, 12, 15 and 15-a of 
Motor Fuel Tax Law and adds Sec. 5% 
thereto. Approved June 21, 1935. 

S. B. No. 373 permits counties to use 
funds obtained from the gasoline tax in the 
construction of state aid roads. Vetoed 
July 10, 1935. 


License Taxes.—%H. B. No. 579 pro- 
vides for the regulation and registration 
of persons engaged in the practice of fu- 
neral directing, and embalming. Approved 
July 9, 1935. 

%*H. B. No. 1116 provides for annual re- 
newal fee of $2 pharmacist’s certificate of 
registration. Approved July 6, 1935. 

*S. B. No. 203 defines licenses and regu- 
lates the business of making loans of $300 
or less and the interest thereon. Approved 
July 10, 1935. 

*%S. B. No. 288 provides for certain 
license fees for persons practising beauty 
culture. Approved June 20, 1935. 

*S. B. No. 431 authorizes municipalities 
to license and regulate used car and sec- 
ond hand accessory business. Approved 
July 10, 1935. 

*S. B. No. 452 provides for certain regis- 
tration and license fees for plumbers and 
apprentices. Law without approval June 
17, 1935. 

%*S. B. No. 473 authorizes municipalities 
to license barbers, beauty culturists, and 
beauty shops. Approved July 10, 1935. 

*S. B. No. 509 specifies the functions and 
procedure of the Department of Registra- 
tion in exercising its licensing power and 
— of barbers. Approved July 10, 

*S. B. No. 510 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of beauty culturists. Ap- 
proved July 10, 1935. 

*S. B. No. 511 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of chiropodists. Approved 
July 10, 1935. 

*S. B. No. 512 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of dentists. Approved July 
10, 1935. 

*S. B. No. 513 specifies the functions 
and procedure of the Department of Reg 
istration in exercising its licensing power 
and regulation of embalmers. Approved 
July 10, 1935. 

*S. B. No. 516 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of optometrists. Approved 
July 10, 1935. 

*%S. B. No. 517 specifies the functions 
and procedure of the Departmen of Reg- 
istration in exercising its licensing power 
and regulation of nurses. Approved July 
10, 1935. 

*S. B. No. 518 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of pharmacists. Approved 
July 10, 1935. 

*S. B. No. 520 specifies the functions and 
procedure of the Department of Registra- 
tion in exercising its licensing power and 
regulation of public accountants. Approved 
July 10, 1935. 

*%S. B. No. 522 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 


and regulation of structural 
Approved July 10, 1935. 

*S. B. No. 523 specifies the functions 
and procedure of the Department of Reg- 
istration in exercising its licensing power 
and regulation of veterinarians. Approved 
July 10, 1935. 

*S. B. No. 584 gives municipalities the 
power to license and regulate lumber 
warehouses. Approved July 10, 1935. 

S. B. No. 636 licenses safety deposit 
boxes and safes. Vetoed. 


Motor Vehicles—*H. B. No. 231 al- 
lows municipal license fees to be charged 
for operation of motor vehicles. Approved 
June 6, 1935. 

%*H. B. No. 392 amends the law relative 
to registration of motor vehicles. Ap- 
proved July 10, 1935. 

*H. B. Nos. 1018, 1019 and 1020 relating 
to the power of cities to levy a wheel tax. 
Law without approval July 11, 1935. 

*S. B. No. 503 fixes the amount of local 
motor vehicle license fees and regulates the 
use of the funds. Approved July 9, 1935. 

*S. B. No. 589 provides for the recogni- 
tion of motor certificates of title from other 
states when the vehicle is registered in 
Illinois. Approved July 9, 1935. 

*S. B. No. 601 amends the motor truck 
regulating act. Approved July 9, 1935. 

Property Taxes.—H. B. No. 60 pro- 
vides for credit for excess taxes paid as 
the result of overvaluation, as determined 
by judicial finding subsequent to payment 
in full of such taxes, and where the over- 
valuation extends to an entire class of 
ee. Law without approval July 5, 
1 


engineers. 


*H. B. No. 127 provides for the publi- 
cation of delinquent tax lists in a newspa- 
per published in a township in which the 
delinquent property lies. Approved July 
11, 1935. 

H. B. No. 136 amends the law relating 
to limits on tax levies. for school purposes. 
Vetoed July 11, 1935. 

*H. B. No. 198 authorizes school dis- 
tricts having a population of 200,000 or 
less to issue bonds for payment of claims 
and orders issued for teachers’ wages, and 
to levy taxes to pay principal and interest 
on such bonds. Law without approval June 
10, 1935. 

*H. B. No. 209 provides where a person 
or corporation tenders payment for all 
taxes and costs due for all years on real 
property with 50% of accrued interest and 
forfeiture fees and accompanies offer with 
affidavit, collector shall accept. Law with- 
out approval July 11, 1935. 

*H. B. No. 211 requires payment of 75% 
of taxes before objections can be filed. 
Approved July 11, 1935. 

*H. B. No. 213 provides that no charge 
for tax or penalties may be made against 
the owner of any property for years prior 
to the date of ownership. Approved July 
2, 1935. 

*H. B. No. 260 provides for a working 
cash fund in School Districts of 150,000 
inhabitants or less, and provides for the 
issuance of bonds, and the levy of a tax to 
create such fund. Law without approval 
June 10, 1935. 

*H. B. No. 270 legalizes the annual ap- 
propriation bill or ordinance and the tax 
levy ordinance of certain municipal cor- 
porations. Law without approval June 5, 
1935. 

*H. B. No. 297 authorizes boards of ed- 
ucation of non-high school districts to levy 
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an annual tax on all taxable property not 
to exceed % of 1% of valuation to be 
ascertained by last assessment for State 
and County purposes. Approved June 29, 
1935. 

*H. B. No. 209 amends Sec. 177 of the 
Revenue Act of 1872 to empower the county 
court to waive up to 50% of accrued in- 
terest on delinquent taxes in any judgment 
or decree affecting delinquent real prop- 
erty, where payment of the tax was con- 
tested in good faith or where the failure 
to pay the tax was not willful; and to 
rovide, with specific reference to Cook 
County delinquent real property, that the 
Cook County collector may accept, subject 
to approval by the Cook County Court, a 
tender of delinquent taxes, plus costs and 
50% of accrued interest, such tender to be 
accompanied by an affidavit reciting the 
cause for the failure to pay the taxes, 
which must not appear to have been willful, 
and a record of which shall be included 
in a separate list, to be submitted to the 
Cook County Court, upon the next appli- 


ication for judgment and order of sale; and 


providing further that the Cook County 


‘collector shall accept payment of taxes and 
) costs, for all years, offered by home owners 
Sunder the Act, of which a record shall like- 
) wise be included in a similar separate list; 
) and providing further that the county court 
) shall be empowered to waive any portion 
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or all of the accrued interest and penalties 
where the court finds that the delinquent 
property is occupied exclusively as a home 
by a family and owned by a member there- 
of or by a relative owning a legal duty of 
support to the family or any member there- 
of and that the failure to pay was due 
solely to a lack of means and that the 


‘family is able to pay within a short time, 


g 


i 
: 


B years. 


to be fixed by the court, but is not able to 
pay the tax, plus the accrued interest and 
penalties. 


The power of the court to waive penal- 


) ties and interest on delinquent property 
} not occupied as a home shall not extend 


to taxes for the year 1933 and subsequent 
The power of the court to waive 
more than 50% of the accrued interest and 
penalties upon delinquent real estate occu- 
pied as a home shall not apply to offers 
made and affidavits filed after February 1, 
1936. Where the county collector has ac- 


| cepted taxes on real property for the year 
5 1933, with 50% of the accrued interest, he 


may include such lands and lots in the sep- 


f arate list provided for and for good cause 
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shown the county court may waive 50% 
of the accrued interest. Law without ap- 
proval July 11, 1935. 

*H. B. No. 312 provides that cities over 
100,000 population may levy from % to % 
a mill for fire departments and cities under 
100,000 population % of a mill. Approved 
July 10, 1935. 

*H. B. No. 328 provides for a school tax 
levy for downstate of 1% for education and 
38 of 1% for buildings. Law without ap- 
proval July 11, 1935. 

H. B. No. 377 permits cities and villages 
to issue bonds without a referendum to 
replace monies lost in closed banks that 
were collected to pay special assessments. 
Vetoed July 11, 1935. 

*H. B. No. 407 authorizes cities, villages, 
towns and townships of 5,000 or under to 
create and maintain libraries; to issue 
bonds for financing same; and to levy a 
Property tax not to exceed 1% mills to 
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provide revenue for same. 
18, 1935. 

*H. B. No. 494 legalizes warrants issued 
by any municipal corporation in anticipa- 
tion of collection of taxes levied for ordi- 
nary expenses. Approved July 5, 1935. 

%*H. B. No. 499 provides for registra- 
tion of titles to land or interest therein 
when acquired through sale for tax assess- 
ment or impostion. Approved July 5, 1935. 

%H. B. No. 524 amends Sec. 192 of the 
Revenue Act of 1872, to omit the require- 
ment that a bond with two or more sureties 
be filed as a condition precedent to an ap- 
peal. The requirement that a deposit, 
equal to the judgment and costs, be first 
made is also omitted, except where it is 
desired that the appeal operate as a super- 
a Approved and effective July 5, 

*H. B. No. 548 provides that all moneys 
received from the issuance of bonds or 
from any tax levied under authority of 
this Act be set apart in a working cash 
fund. Applies to cities of 150,000 or more. 
Law without approval July 3, 1935. 

%*H. B. No. 563 relates to validation of 
annual appropriation or levy ordinances for 
cities and school districts of 500,000 in- 
habitants or over. Approved July 5, 1935. 

*H. B. No. 568 amends Sec. 227 of the 
Revenue Act of 1872 and adds thereto Sec. 
227a, relating to the redemption or pur- 
chase of forfeited property. Law without 
approval June 29, 1935. 

H. B. No. 572 authorizes counties to 
levy a special tax to support the blind as 
follows: counties of more than 500,000, 
1/10 mill; 100,000 to 500,000, 3/10 mill; less 
than 100,000, 5/10 mill, on all taxable prop- 
erty. Approved June 19, 1935. 

* H. B. No. 573 legalizes bonds of town- 
ships heretofore voted for road purposes 
where such bonds together with existing 
indebtedness exceed in the aggregate 244% 
of the value of taxable property therein. 
Approved July 6, 1935. 

*H. B. No. 616 relates to the levy of 
taxes to provide funds for school building 
purposes. Approved July 11, 1935. 

H. B. No. 629 repeals requirements 
that certified copies of sale lists be sent 
to State Auditor (amendment of Revenue 
Act of 1872). Approved July 5, 1935. 

*H. B. No. 707 provides for municipal 
property tax of not less than 4/10 nor 
more than 6/10 of a mill per dollar of 
assessed valuation of property in cities of 
100,000 to 200,000 population, funds to be 
used for policemen’s annuity. Approved 
July 6, 1935. 

KH. B. No. 783 provides for the pay- 
ment of delinquent taxes for year 1932 and 
prior years’ taxes in seven equal annual 
installments, beginning with August 1, 1935. 
Penalties are remitted and in lieu thereof 
interest at the rate of 6% per annum is 
payable from the effective date of the Act. 
Law without approval, July 11, 1935. 

*H. B. No. 827 amends Cook County 
tax laws to provide for the striking out of 
interest on back taxes. Law without ap- 
proval July 11, 1935. 

*H. B. No. 880 authorizes forest pre- 
serve districts to levy a tax not to exceed 
2/100ths of a mill on taxable property in 
the district to provide revenue for an em- 
ployee’s annuity and benefit fund. Ap- 
proved July 1, 1935. 


*H. B. No. 954 authorizes cities of 


500,000 or over to levy a tax on taxable 
property of not over 1 mill, during first 















preserves. 





i tax ordinances. 


ment thereof. 
9, 1935 
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Approved June | 2 year period, and not over 1.2 mills there- 
after, funds to be used for creation and 
maintenance of firemen’s annuity. 
proved June 20, 1935. 


Ap- 
*H. B. No. 968 authorizes cities of over 


500,000 to levy property tax for city em- 
ployees’ 
January 1, 1940 not more than 1/10 mill; 
for 2 years beginning January 1, 1940, not 
more than 2/10 mill; 
than 29/100 mills. 


pension fund as follows: until 


thereafter not more 
Approved June 28, 1935. 
H. B. No. 969 amends the special assess- 


ment act to provide for setting aside sums 
for meeting costs of audits. 
11, 1935. 


Vetoed July 


%*H. B. No. 977 gives counties power 


to levy taxes for support of dependent 
children. 


Approved July 11, 1935. 
*H. B. No. 1102 authorizes cities and 


villages of 75,000 to 200,000 inhabitants to 
increase the property tax levy in an amount 
not to exceed 1% mills to establish and 
maintain 
proved July 1, 1935. 


tuberculosis sanitariums. Ap- 


*H. B. No. 1111 provides for a prop- 


erty tax levy for the support of forest 


Approved June 27, 1935 
*H. B. No. 1112 provides for the levy 


of a property tax for the support of forest 
preserves. 


Approved June 27, 1935. 
%*H. B. No. 1156 relating to tax levies 


for the general revenue and common school 
funds. 
*sS 


Approved July 13, 1935. 
B. No. 64 removes tax provisions of 


School Act which now make average for 
4 years ending June 30, 1932 the limit. 
proved July 11, 1935. 


Ap- 


*S. B. No. 74 validates certain tax levy 


ordinances adopted by board of trustees 
of certain sanitary districts along Des 
Plaines 


June 17, 1935. 


and Illinois Rivers. Approved 


*S. B. No. 141 provides for the collec- 


tion of real estate tax liens after six months’ 
delinquency out of rents or profits of the 
land. Approved July 9, 1935. 


*S. B. No. 393 repeals the authority of 


townships to levy taxes for relief pur- 


Law without approval July 12, 
*S. B. No. 394 prohibits extension of 


township relief taxes except to pay in- 
debtedness already incurred. Law without 
approval July 11, 1935. 


*S. B. No. 404 validates certain Cook 
Approv ed July 10, 
1935. 

xs. B. No. 420 authorizes municipalities 
to issue bonds and levy taxes for the pay- 
Law without approval July 


*S. B. No. 439 authorizes counties of 
less than 200,000 population to issue fund- 
ing bonds to pay claims against the county, 
and to levy a property tax for payment of 
principal and interest on such bonds. Ap- 
proved June 28, 1935. 

*S. B. No. 440 amends Secs. 10, 11, 12, 
14, 23, 34, 35b, 35g, 38, 47 and 52, of the 
Revenue Act of 1898, to extend special 
provisions applying to the collection of 
taxes in Cook County, an additional 5 
years. Approved July 10, 1935. 

*S. B. No. 441 amends Secs. 98, 137, 169, 
181, 182, 185, 231, 233, 239, 241, 247, 252 and 
286, of the Revenue Act of 1872, to extend 
special provisions, applying to 'the collec- 
tion of taxes in Cook County, an additional 
5 years. Approved July 10, 1935. 

*S. B. No. 453 levies a tax of 9/100 of 
a mill for the creation, administration, and 
maintenance ofa municipal Court and Law 
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Dept. 
of more than 200,000 population. 
July 9, 1935. 

*S. B. 469 provides for the collection of 
special assessments on property which 
has been withdrawn from sale or forfeited 
to the state. Approved July 9, 1935. 

*S. B. No. 470, approved and effective 
July 6, 1935, amends Secs. 227 and 228 of 
the Revenue Act of 1872, relating, respec- 
tively, to redemption or purchase of for- 
feited property and report and payment 
of money collected on forfeited land. Ap- 
proved July 6, 1935. 

*S. B. No. 496 authorizes boards of 
education to create a working cash fund 
by issuance of bonds, and allows a prop- 
erty tax to pay interest and principal on 
bonds. Approved June 21, 1935. 

*S. B. No. 531 authorizes authorities of 
districts, villages and cities of over 500,000 
population to levy a tax on all taxable 
property not to exceed 58% for purpose 
of maintaining free schools. Approved 
June 27, 1935. 

*S. B. No. 546 authorizes cities of over 
150,000 population to levy a tax at a rate 
that will produce not to exceed $1,250,000, 
for purpose of paying judgments. Ap- 
proved June 28, 1935. 

*S. B. No. 547 amends Sec. 2 of an 
Act approved June 27, 1913, relating to 
the issuance of warrants in anticipation 
of taxes. Approved July 1, 1935. 

*S. B. No. 549 relates to the levy of 
taxes for the payment of outstanding war- 
rants. Approved July 10, 1935. 

*S. B. No. 550 amends Sec. 1, 
of the “Cities and Villages Act,” approved 
April 10, 1872, to change the limitations 
applying to levies for city or village corpo- 
rate purposes. Law without approval July 
5, 1935. 

*S. B. No. 551 amends the law cover- 
ing the levy and extension of taxes to 
bring it in accord with S. B. No. 550. Ap- 
proved July 1, 1935. 

*S. B. No. 552 authorizes cities, villages, 
incorporated towns and townships to main- 
tain free public libraries, and provides tax 
rate to be used in procuring revenue for 
same. Approved June 28, 1935. 

*S. B. No. 574 limits the levy by Chi- 
cago for tuberculosis sanitarium. Approved 
July 1, 1935. 

*S. B. No. 593 validates certain an- 
nual appropriation bills or ordinances and 
the tax levy ordinance or other levying 


Approved 
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instrument made pursuant thereto. Ap- 
proved July 9, 1935. 
*S. B. No. 599 amends Secs. 207 and 





215 of the Revenue Act of 1872, relating 
to the sale of delinquent lands. Approved 
July 5, 1935. 

*S. B. No. 626 includes taxes and special 
assessments of drainage districts under the 
Skarda Act. Approved July 10, 1935. 

*S. B. No. 649 authorizes counties to 
issue bonds for purposes of repairing and 
improving county buildings and provides 
for the payment of such bonds by a tax 
levy. Approved July 9, 1935. 


Retailers’ Occupation (Sales) Tax.— 
*S. B. No. 245 adds Sec. 2% to Retailers 
Occupation Tax Act providing for issuance 
and sale of sales tax tokens. Approved 
July 8, 1935. 

*S. B. No. 535 adds Secs. 2a and 2b to 
the Retailers’ Occupation Tax Act and 
amends Sec. 13 thereof, to provide that 
retailers shall obtain a certificate of reg- 
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ones by July 31, 1935. Approved July 5, 
1935. 

*S. B. No. 600 adds Sec. 12% to the 
Retailers’ Occupation Tax Act to provide 
that itinerant vendors shall file a bond. 
Sec. 13 of the Act is also amended to 
provide that the penal provisions of this 
section shall apply to itinerant vendors 
— fail to file a bond. Approved July 5, 
1 . 

Utilities Taxes—S. B. No. 209, im- 
poses a tax of 3% upon the gross receipts 
derived from the transmission of telephone 
or telegraph messages and the supplying 
of water, gas or electricity for domestic 
or commercial consumption and not for 
resale. Approved June 27, 1935. 


LOUISIANA 


Adjournment.—The 6th Special Session 
of the 1934 legislature adjourned July 5, 
1935. Following is a final list of tax laws. 


Alcoholic Beverage Taxes.—yxH. B. No. 
24 prohibits New Orleans from levying 
liquor taxes and permits state to levy such 
taxes now levied by the city. Approved 
July 8, 1935. 

Gasoline Tax.—yxeH. B. No. 3 relates to 
the collection of the gasoline tax by the 
state. Approved July 8, 1935. 


General.—_xeH. C. R. No. 4 gives the 
State Board of Liquidation right to sus- 
pend the provisions of any state law pro- 
viding for the appropriation, deposit, 
expenditure or dedication of public funds. 
Approved July 8, 1935. 


Income Tax.—yxH. B. No. 11 amends the 
income tax law by advancing the date for 
the appointment of taxing officials. Ap- 
proved July 8, 1935. 

Licenses.—y%H. B. No. 2 repeals author- 
ity of city to levy licenses and gives that 
* to the state. Approved July 8, 

Property Taxes.—%H. B. No. 1 changes 
New Orleans tax collections from city to 
state collector. Approved July 8, 1935. 


MASSACHUSETTS 


Bovine Animals.—H. B. No. 2193 pro- 
vides for the licensing of certain dealers 
in bovine animals. Passed both Houses. 

Income Taxes.—S. B. No. 573 relates 
to the income taxation of gains from cer- 
tain transactions in real property. Passed 
Senate. 

H. B. No. 2235 relates to the taxation 
of the excess of the gains over losses. ac- 
cruing from the sales of certain shares of 
stock received as stock dividend. Passed 
House. 

H. B. No. 2268 relates to certain deduc- 
tions from income received from profes- 
sions, employment, trade or business under 
the income tax laws. Passed both Houses. 

Liquor Taxes.—H. B. No. 2180 relates 


to alcoholic beverages. Passed both 
Houses. 


Motor Vehicles.—H. B. No. 2134 amends 
the law relative to fees of motor vehicles 
and trailers. Passed both Houses. 

Property Taxes.——H. B. No. 2171 per- 
tains to interest on tax titles and redemp- 
tions. Passed both Houses. 

%*H. B. No. 2190 provides for redemp- 
tion in part from tax sales in certain cases. 
Approved June 13, 1935. This bill becomes 
Chapter 354. 


May 29, 1935. The following is a final lis 
of laws affecting taxation and not pre. 
viously reported. 


Liquor.—¥%S. B. Nos. 30 and 54, Laws oi 


state. 
is transferred to the Supervisor of Liquor 


tailers are changed as follows: 


Sale on premises of nonintoxicating 






August, 1935 





MISSOURI 
Adjournment.—The legislature adjourne( 


Intoxicating Liquor — Non- -Intoxicating 


1935, completely revised the liquor laws of the 
The administration of the beer law 


Control. State fees for brewers and re. 


Manufacturer of nonintoxicating beer. . $25 
beer 
Sale by dealers in original packages 

of nonintoxicating beer....... ..$ 15 
Sale of intoxicating beer in original 

ON ae ha ee ee ne 
Sale of malt liquor for consumption 

OW Uné Premises ..... 5.26.2. e ness 
Sale of 3.2% and not more than 5% 

beer in original packages ......... 15 
County licenses are limited to no more 
than state fees and city licenses of manu- 
facturers, wholesalers and retailers to no 
more than 1% times state fees. The in- 
spection fee on beer of all kinds is fixed 
at 62¢ per barrel. Wine taxes are lowered 
to 2¢ per gallon of 14% alcohol by weight 
or under and 10¢ per gallon over 14%, 
Liquor may be sold only through licensed 
wholesalers by persons outside state. Ap- 
proved and effective May 9, 1935 and May 
6, 1935 respectively. 

Taxation of Merchants.—x°S. B. No. 124, 
Laws of 1935, requires the bond to be given 
by merchants to be conditioned upon pay- 
ment of tax in January instead of Novem- 
ber. Approved May 9, 1935. 


NEW HAMPSHIRE 


Adjournment.—The legislature adjourned | 
June 20, 1935. The following is a final list 
of laws affecting taxation not previously 
reported. 


Alcoholic a | B. 
No. 28, Laws 1935 amends the law making 
a clarifying change in the provision requir- F 
ing licenses. Approved and_ effective 
March 26, 1935. 

Alcoholic Beverages—On-Sale Permits. 
—H. B. No. 213, Laws 1935 amends the 
Alcoholic Beverage Law relative to on- 
sale permits. Approved and_ effective 
March 20, 1935. 

Alcoholic Beverages—Permit Fees.—* 
H. B. No. 437, Laws 1935, imposes an 
additional permit fee (off-sale or on-sale) 
of $2.00 for every barrel of beverage of 
not more than 31 gallons sold. Approved 
and effective June 20, 1935. 

Annual State Tax.—x%xH. B. No. 466, 
Laws of 1935 provides for the assessment 
and collection of an annual State tax of 
$1,500,000 for 1935 and $1,600,000 for 1936. 
Approved and effective June 20, 1935. 

Collectors—xeH. B. No. 101, Laws of f 
1935 relates to the duties of town tax col- 
— Approved and effective May 1/, 

Exemption of Property Owned by Blind. 
—H. B. No. 369, Laws 1935 exempts prop- 
erty to $1,000 of blind person provided the FF 
total property does not exceed $5,000. Ap- 
proved and effective May 9, 1935. 

Inheritance Tax.— x H. B. No. 432, Laws 
1935 increases the inheritance tax rates for 
2 years from passage of law to 74% of § 
value of estate instead of 5%. Approved 
and effective June 20, 1935 
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Milk Control.—H. B. No. 4, Laws 1935 
enacts a comprehensive milk control law, 
licensing distributors at rates from $1 for 
those selling more than 2 and not more 
than 20 quarts daily to $15 for those selling 
over 400 quarts daily. Records are re- 
quired to be kept and reports to be filed. 
The board is authorized to fix minimum 
retail and wholesale prices. Approved and 
effective March 16, 1935. 


NEW JERSEY 


Adjournment.—The 1935 regular session 
of the New Jersey legislature adjourned 
sine die on June 25, 1935. Below is listed 
the final list of tax measures approved by 
the governor not heretofore reported. 


Cleaning and Dyeing.—yxA. B. No. 405 
regulates and licenses the cleaning and 
dyeing trade. Approved June 25, 1935. 
This bill becomes Chapter 281. 


Gasoline Tax.—yeA. B. No. 211 revises 
the entire gasoline tax law. Approved 
July 1, 1935. This bill becomes Chapter 
319. 


Liquor Taxes.—¥%S. B. No. 374 permits 
limited distillery license holders to bottle 
and sell surplus products. Approved July 
1, 1935. This bill becomes Chapter 325. 


Milk Dealers.—%S. B. No. 345 amends 
milk licensing act to limit securities filed 
as bond to U. S. government issues; limits 
surety to licensing period for which filed. 
Approved June 29, 1935. This bill becomes 
Chapter 311. 

Motor Vehicles—yA. B. No. 413 pro- 
hibits the registration of motor vehicles 
hought without the state by residents of 
the state unless sales tax is paid. Ap- 
proved June 29, 1935. This bill becomes 
Chapter 306. 


Property Taxes—¥%xS. B. No. 370, cor- 
rects certain tax sales where municipality 
was purchaser and municipal liens and 
assessments were not included in the sale. 
Approved June 29, 1935. This bill becomes 
Chapter 315. 

Sales Tax.—x A. B. No. 412 amends the 
sales tax law to exempt milk and to re- 
duce the appropriations. Approved June 
27, 1935. This bill becomes Chapter 280. 


PENNSYLVANIA 


Adjournment.—As reported in the July 
issue, the Legislature adjourned on June 
22, 1935. The Governor has 30 days 
after adjournment in which to approve or 
veto bills and upon failure to act the bills 
become law. 


Constitutional Amendment.—¥S. B. No. 
106 proposes to amend section 1 of article 9 
of the Constitution to specifically author- 
ize the levying of income and other excise 
tax. Filed with Secretary of State, June 
19, 1935. 

*H. B. No. 1 further proposes to amend 
section 1 of article 9 of the Constitution to 
remove the uniformity restriction in re- 
gard to income, inheritance, estate and 
other excise taxes. Filed with Secretary 
of State, June 21, 1935. 


Personal Net Income Tax.— eH. B. No. 
1473 levies a graduated net income tax on 
individuals and fiduciaries. Rates are from 
2 per cent to 8 per cent. The first income 
year is the calendar year 1935 and first 
returns and payments are due in 1936. Ap- 
proved July 13, 1935; effective immediately. 
This bill becomes Act No. 314. 










~— in special session at noon July 15, 
is to provide sufficient revenue to pay the 
expenses of the State Government and to 
maintain 
offices and agencies 
beginning July 1, 1935. 


an amusement tax of one cent for each ten 
cents or fraction thereof charged for ad- 
mission, 


for a chain store tax at the following 
rates: 
stores, $25 for each store over 3; 6 to 
10 stores, $50 for each store over 5; 11 
to 15 stores, $100 for each store over 10; 
16 to 20 stores, $150 for each store over 
15; 25 or more stores, $200 for each store 
over 20. 





a 1% gross income tax on all utilities, 
banks, merchants, manufacturers, insurance 
companies and other businesses. 





PENDING STATE TAX LEGISLATION 


TENNESSEE 
Special Session.—The Legislature con- 


One of the purposes of the session 


its institutions, 


departments, 
for 


the biennium 


Amusement Tax.—H. B. No. 35 levies 


Chain Store Tax.—H. B. No. 30 provides 


2 to 3 stores, $10 per store; 4 to 5 


Income Tax.—S. B. No. 43 provides for 


Inheritance Tax.—H. B. No. 34 increases 


the inheritance tax rates to 1% of legacies 
up to $25,000 graduated to 7% on legacies 
of $500,000 in the Class A classification as 
defined in the statutes, and in Class B to 
be graduated from 5% on legacies up to 
$50,000 to 15% on legacies over $250,000. 


Motor Vehicles—Driver’s License.— 


S. B. No. 28 enacts a general motor vehicle 
operators’ license law. 


Property Taxes.—H. B. No. 31 provides 
that government property used for non- 


governmental purposes shall not be exempt 


from taxes. 
Slot Machines Tax.—H. B. No. 74 levies 


a tax on slot machines, vending machines 
and pin games at rates graduated from $25 
on one machine to $500 on each machine 
over 25. 


WISCONSIN 
Alcoholic Beverage Taxes.—yxA. B. No. 


237 amends Sections 66.05, 139.03, 139.27, 


139.29, 176.01, 176.05, 176.08, 176.19, 176.27, 
176.28, 176.30, 176.31, 176.32, 176.33, 176.34, 
176.37, 176.401, 176.50, 176.60, 176.70 and 
creates subsections (15a) and (16) of Sec- 
tion 139.03, subsection (3) of Section 139.26, 
Section 139.295 subsections (4) and (5) 
of Section 139.30, subsection (13) of Section 
176.01, Sections 176.14, 176.15, 176.341, 
176.402, 176.403, 176.404, 176.405, subsections 
(3) and (4) of Section 176.60, Sections 
176.63, 176.65, 176.66, 176.67 and 176.71 of 
the Statutes, relating to the manufacture 
and sale of intoxicating liquor and provid- 
ing penalties. Approved June 25, 1935. 

* A. B. No. 566 amends subdivision 2 
of paragraph (g) of subsection (10) of Sec- 
tion 66.05 of the Statutes, relating to class 
“B” retailer’s licenses for fermented malt 
beverages. Approved July 12, 1935. 

* A. B. No. 858 amends subsection (7) 
of Sec. 139.03, subsection (1) of Sec. 139.30, 
subsections (la) and (9) of Sec. 176.05, 
and subsection (3) of Sec. 176.70; and 
creates subsection (1b) of Sec. 139.26, sub- 
sections (1d), (le), (1f), (9a) and (18) of 
Sec. 176.05, subsection (2) of Sec. 176.10, 
subsection (8) of Sec. 176.18 and subsec- 
tions (2), (2a), and (2b) of Sec. 176.43 
of the Statutes, relating to the manufacture 
and sale of intoxicating liquors and fer- 
mented malt beverages, and providing pen- 
alties. Approved July 2, 1935. 













and Dividend Taxes.—A. B. No. 
amends additional 
gift and estate taxes; chain store tax; ad- 
ditional taxes on telephone exchanges and 
toll business, on gas energy and electric 
heating energy 
Passed Assembly June 6, 1935. 
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A. B. No. 1002 relates to the occupa- 


tional tax on fermented malt beverages. 


S. B. No. 482 amends Sec. 139.01 of the 


Statutes, relating to the occupational tax 
on fermented malt beverages. 


Bonded Warehouses.—S. B. No. 473 


creates Section 176.75 of the Statutes, re- 
lating 
bonded warehouses. 


to intoxicating liquor stored in 


Emergency Relief Income—Inheritance 
988 


income tax; imposes 


sold within the state. 


Income Tax.—A. B. No. 1000 amends 


subsection (2) of Section 73.07 of the Stat- 
utes, relating to distribution of expense 
of administering income tax law. 


Insurance.—yx A. B. No. 203 amends sub- 


section (7) of Section 201.04 and Section 
204.08 of the Statutes, relating to insur- 
ance. 


Approved June 27, 1935. 
Motor Vehicles.—%S. B. No. 303 amends 


paragraphs (h) and (i) of subsection (4) of 
Sec. 85.01 of the Statutes, relating to reg- 
istration fees and license plates for motor 
vehicles. 


Approved June 25, 1935. 


Oleomargarine Tax.—,S. B. No. 


105 


amends subsection (8) of Section 98.39 of 
the Statutes, relating to the tax on oleo- 
margarine. 


Approved June 28, 1935. 


Property Taxes.—yxA. B. No. 155 amends 
subdivision 2 of paragraph (h) of subsec- 
tion (1) of Section 62.21 of the Statutes, 
relating to special assessment certificates. 
Approved June 27, 1935. 

A. B. No. 855 creates Sec. 70.045 of the 
Statutes, relating to assessment and taxa- 
tion of flowage rights. Passed Assembly 
July 1, 1935. 

A. B. No. 881 creates Section 70.118 of 
the Statutes, relating to assessment of cer- 
tain property for taxation purposes. Killed 
June 27, 1935. 

A. B. No. 981 creates Sec. 70.174 of the 
Statutes, relating to assessments on im- 
provements made by persons on govern- 
ment owned land. Passed Assembly July 
3, 1935. 

A. B. No. 997 creates subsection (11) of 
Section 20.07 of the Statutes, relating to 
lands acquired by the state after taxes be- 
come a lien thereon and which are not 
subject to tax sale. 

*A. B. No. 1001 relates to the payment 
of 1934 taxes and the extension of the 1935 
tax rate. Approved June 29, 1935 as Chap- 
ter No. 209. 

S. B. No. 462 creates Sec. 75.115 of the 
Statutes, relating to notice of time after 
which tax deed may be applied for. With- 
drawn July 2, 1935. 


Property Taxes — Exemptions. — A. B. 
No. 983 creates subsection (40) of Sec. 
70.11 of the Statutes, relating to property 
exempt from taxation. Passed both houses 
June 28, 1935. 

*S. B. No. 339 amends subsection (4a) 
of Sec. 70.11 of the Statutes, relating to 
property exempt from taxation. Approved 
June 28, 1935, as Chapter 208. 

S. B. No. 479 creates subsection (39) of 
Sec. 70.11 of the Statutes, relating to prop- 
erty exempt from taxation. 























































































ALABAMA 


Sept. 1 

Oysters: License fee to remove same from public 
reefs must be paid on September Ist. 

License taxes: Except as otherwise provided, all 
license of privilege taxes are for one year ending 
September 30th. 

Property taxes: The property tax collector is re- 
quired to keep his office open at the court house 
from the 1st day of September until the Ist day 
of June following, and in counties having 40,000 
inhabitants, his office must be open all the year 
round. 

Sept. 30 

Nursery stock inspection fees accompany the appli- 
cation for such inspection certificate. Applica- 
tion is filed each fiscal year ending September 
30th. 

Railroads: All railroad corporations must file an 
annual report with the Public Service Commis- 
sion on or before the 30th day of September in 
each year. 








ARIZONA 
Sept. 1——__. 
Private car line property tax returns due between 
June 30 and this date. 
Express company reports due between June 30 and 
this date. 
First Monday 
First half of real estate and secured personal prop- 
erty taxes due. 
Sept. 5 
siquor report due. 
Second Monday ; ; 
Hearings held on private car line assessments. 


Sept. 15—— 











a 





Appeal to superior court from County Board of 
Supervisors, Tax Commission or State Board of 
Equalization. 

Gasoline distributor’s and consignee’s reports and 
taxes due. 

Motor vehicle carrier report and tax due. 

Penalties for failure of local agents to file express 
company reports accrue. 

Gross income tax report payment due. 

Luxuries excise tax report due. 

Third Monday— 

Tax Commission meets to assess gross receipts of 
express companies. 

Sept. 20—— 

Motor vehicle carriers’ report and tax delinquent. 

Gross income tax delinquent. 

Sept. 25 

Motor fuel carrier’s report and any tax due. 








ARKANSAS 


Sept. 1—— 

Transportation, freight line and private car com- 
panies are required to make a sworn statement, 
on or before the first day of September of each 
year of the aggregate mileage and average num- 
ber of miles made by their cars in the ordinary 
course of business during the year preceding 
the first day of July. 

Supplemental mileage reports are required of rail- 
road companies and must be filed on or before 
the first day of September with the Arkansas 
Corporation Commission. 

Failure or refusal of car companies to file mileage 
report and statement on or before September 
Ist, shall subject such companies to penalty. 

All hearings on petitions of public utilities for a 
review of the assessment of their property are 
required to be laid before the Corporation Com- 
mission during the month of September. 

Assessments of total mileage of cars, etc., of 
transportation companies are made by the Com- 
mission between the first day of September and 
the first Monday in December and are included 
in the record of its proceedings. 


For Sep 








Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, published by Commerce 


Clearing House, Inc. 





Sept. 9 y me, i j 
If a corporation which is required to pay a fran- 
chise tax wilfully and intentionally fails or 


neglects to pay same within 30 days after ex- 
piration of due date (August 10) charter of 
corporation may be annulled or forfeited. 

satay pees Next Preceding the Third Monday in 
ept. 





tember, 1935 Bia 


1935 SEPTEMBER 


1935 





Sept. 20—— 
Class A private carriers notified of tax due, on or 
before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 
Sept. 25 








Application to raise or lower the valuation of any 
property must be made to the Equalization 
Board on or before the first Saturday next pre- 
ceding the third Monday in September. 

Sept. 15 

Second installment of income tax due, unless tax- 
payer is on fiscal year other than calendar year. 

Monthly sales tax report and remittance due. 

Sept. 30 

All hearings on petitions of public utility com- 
panies for a review of their assessments are 
required to be had before the Corporation Com- 
mission during the month of September. 

If motor vehicle registrations and licenses are 
issued after September 30th, the charge shall be 
one-fourth of that for the calendar year, etc. 








CALIFORNIA 





Sept. 1 
Cosmetological establishments and schools of cos- 
metology registration fees are due and payable 
during the month of September. 
Gasoline tax due; distributors required to make 
physical inventory. 
Motor vehicle registration fee reduced to 4/12 of 
annual rate. 
Sept. 5 
Fish packers’ monthly report due. 
Sept. 10—— 
Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 
Cattle transporter’s monthly report due. 
Kelp monthly report due. 
Kelp privilege tax due. 





Petroleum and natural gas companies’ monthly 
reports due. 
Sept. 15 





Gasoline distributors’ return due. 

Last day, without penalty, for payment of the 
balance of the franchise tax by corporations 
using the calendar year for their fiscal year, 
provided that banks and financial corporations 
pay on or before 15th day following Commis- 
sioner’s notice of rate, whichever is later. 

Supe. 30——- 
mitation dairy products monthly report due. 
Slaughter house monthly report due. 


COLORADO 





Sept. 
Employment agencies required to file a report with 
3 the deputy state labor commissioner monthly. 
ept. 1 
3etween this date and Aug. 1 preceding, notices 
of delinquency are mailed. 
Sept.—First Tuesday 
County commissioners meet as a county board of 
equalization to continue not less than three nor 
more than ten days. 
Sept.—Second Monday 
Colorado Tax Commission meets on this date. 
Sept. 10 
Class A private carriers must file a report and pay 
tax for preceding month, on or before this date. 
Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 
Liquor excise taxes for preceding month are due. 
Sept. 15 
Coal mine owners’ report due on this date. 
Sept.—Third Tuesday 
County commissioners meet as a county board of 
equalization to continue not less than two days 
nor more than ten days. 


478 




















Coal mine owners’ royalty tax due on or before 
this date. ; 
Gasoline distributors’ statement to state oil in- 


spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 


CONNECTICUT 
Sept. 1 
ncome tax due and payable. 
Assessment date and lien date in Ansonia, Fair- 
field, Milford, Stratford and West Haven. 
Motion picture exhibition license fees due. 
Motion picture projectors’ license fees due. 
Nitro-cellulose film license fees. due. 
Pharmacy license fees due. 
Gasoline tax due from distributors. 
Sept. 10 
Theatre reports due. 
Sept. 15 
Gasoline distributors’ reports due. 
Sept. 30——— 
Forest land owner’s application for separate valua- 
tion of land and timber due. 
Annual report: Last day for filing Secretary of 
State’s certified copy of August report with town 














clerk. 
DELAWARE 
Sept. 1 : 
Last day for payment of Wilmington city and 


school taxes without penalty. 
Monthly alcoholic beverage report due. 
Sept. 15 
Last day to file alcoholic beverage report. 
Gasoline filling station report. 
Sept. 30 
Gasoline tax report and tax due. 


DISTRICT OF COLUMBIA 














Sept. 1 

First half of general property taxes due during 
this month. 

First half of gross earnings tax of gas, electric 
lighting, and telephone companies due during 
this month. 

First half of gross receipts tax of street railroad 
companies due during this month. 

First Monday 

Board of Personal Tax Appeals convenes. 

Sept. 10 
Alcoholic beverage statements due. 
Alcoholic beverage reports due. 

Sept. 30—— 

Last day 
taxes. 

Last day to pay first half of gross earnings tax 
of gas, electric lighting, and telephone com- 
panies. 

Last day to pay first half of gross receipts tax of 
street railroad companies. 

Monthly gasoline tax report and tax due. 


FLORIDA 
Sept.—First Monday 
Meeting of Board of County Commissioners 
hear complaints regarding assessments. 
Sept. 10 ; 
Lime kiln reports and fees due. 
Gasoline inspection fees and reports due. 
Sept. 15 
Gasoline sales and storage reports and taxes due. 
Sept. 30 
Fresh water fish dealers’ reports due. 
Reduction of motor vehicle registration fees. 
_ transportation company mileage tax reports 
ue. 
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to 























Sep 


Ser 


Ser 


Se 


Se 


Se 
Se 


merce 


, ON or 


on or 


before 
oil in- 


ng the 
carriers 


1, Fair- 


» valua- 


tary of 
th town 


ty and 


during 


electric 
during 


railroad 


yroperty 


ngs tax 
ie com- 


s tax of 


mers to 


xes due. 


es. 
reports 





ee ee 


August, 1935 


GEORGIA 

pt. 1 
Railroad and express companies’ property taxes 
due on or before this date. Delinquent if paid 
later than December 20th. 
Gasoline distributor’s registration due. 











Sept. 5 racy: ' 
= Dealers’ and distributors’ of oysters and shrimp re- 
ports due. 
Sept. 15 
Third installment of income tax on calendar year 
basis due. 
Sept. 20—— 
Gasoline reports and taxes due. 
Sept. 30 


Sept. 10 


' Sept. 15 


i 
: 
| 
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% 





Carbonic acid gas report and tax due. 
Motor vehicle registration after this date at quar- 





terly rate. 
Motor carrier’s monthly report due. 
IDAHO 
Sept. 1 


Last day for corporations to file annual license tax 
statement with Secretary of State and county 
recorder of each county in Idaho wherein the 
articles of such corporations are filed. 

If annual franchise (license) tax is not paid on 
or before the hour of 4 o’clock P. M. on this 
date annually, the tax becomes delinquent. 





Monthly report of dealers in dairy products sub- 
stitutes due. 


Beer excise tax and report due. 





Sales tax return and payment due. 

Second half of income tax based on calendar-year 
return must be paid on or before this date in 
cases where taxpayer has elected to pay tax in 
2 equal instalments rather than pay whole 
amount of tax on March 15. 

Report and license tax of electric generating com- 
panies due. 

Gasoline dealers’ report and tax due. 

Electric light and power companies’ report 
kilowatt tax due. 

Sept. 30 

At the time of filing a certified copy of articles 
of incorporation, when filed on or between the 
ist day of July and the 30th day of September, 
in any year, there shall be paid, in addition to 
all other fees required to be paid, the full 
amount of the annual license tax. 

Public utilities must file annual report with Public 
Utilities Commission on or before this date. 
Commission may extend time for making and 
filing report for a period not exceeding 60 days. 


ILLINOIS 


and 








Sept. 1 

The second installment of real property taxes, in 

counties other than Cook, becomes delinquent 
on and bears interest from this date. 

Sept. 5 
Cold storage warehouse monthly report of food 

held in storage due. 

Sept. 15. 
Petroleum products inspection fees for July due. 
— occupation (sales) tax reports and taxes 

ue. 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month, 

Sept. 20 
Last day for distributors of motor vehicle fuel to 

make monthly return and to pay tax. 

Last day for non-distributors to file monthly motor 
fuel report and pay tax. 

Sept. 30 
Last day for carriers to file monthly report of 

motor fuel delivered during previous month. 


INDIANA 














Sept. 1 
Employment agency reports due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
Sept. 10 
Petroleum oils inspection fees due. 
Sept. 15 
Bank and trust company reports due. 
Imitation condensed milk tax due. 
Common carriers’ gasoline reports due. 
Semi-monthly payment of excise taxes on malt 
, products and alcoholic beverages due. 
Third Monday 
Final meeting of State Board of Tax Commission- 
ers. 
Sept. 20 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
Fourth Monday 
Appeals from municipal levies due. 























Sept. 25 
Gasoline dealers’ reports and taxes due. 
IOWA 
Sept. 1 





Annual corporation report: Any corporation which 
ails to make the annual report and pay the 
annual fee (by August 31), shall, in addition 





STATE TAX CALENDAR 


to the annual fee of $1 incur a penalty of $1 
beginning with the first day of September. 

Annual corporation report: On or before the first 
day of September each year the Secretary of 
State is required to send by registered mail to 
each corporation, delinquent in making its an- 
nual report and paying its annual fee, a notice 
of such delinquency and of the penalties. 

Davenport city taxes are due and payable on this 
date annually. 

General property taxes (second half) are payable 
. office of county treasurer annually by this 
ate. 


Sept. 30 
Last day to pay second half of general property 
taxes to county treasurer without penalty. 
KANSAS 





Sept. 1 

Property acquiring situs in any county before this 
date taxable for the year. 

Last day for State Tax Commission to assess car 
companies. 

Sept. 10 
Cigarette retailers’ reports due. 
Oil inspection reports due. 

Sept. 15 
Motor carrier reports and fees due and lien at- 

taches. 

Sept. 25—— 

Gasoline reports and taxes due. 











KENTUCKY 





Sept. 1 

Property tax on bank deposits due. 

Bonded warehousemen file report and pay excise 
tax on distilled spirits on this date. 

Property tax report of owners or proprietors of 
distilleries in which distilled spirits are stored 
due between September 1 and October 1. 

The assessor assesses as of this date all lands, 
improvements and personalty subject to an 
ad valorem tax in cities of the first class. 

Gas, water, ferry, bridge, street railway, express, 
electric light, electric power, telegraph, press 
dispatch, telephone, turnpike, palace car, dining 
car, sleeping car and chair car corporations 
exercising franchises in cities of the first and 
second class file return with city assessor be- 
tween September 1 and October 1. : 

Report of turnpike companies due between Sep- 
tember 1st and October Ist. 

Sept. 2—— 

Property taxes on distilled spirits due. 
Sept. 5—— 

Employment agency reports due. 
Sept. 10—— 

Refinery monthly report due. . 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Sept. 15 

Motor carrier operators reports due. 

Motor carrier mileage tax due. 

Monthly sales tax report showing total gross re- 
ceipts made during August and tax due. 

Assessors in cities of the fifth class make out a 
list of taxable property between September 15 
and November 15. 

Sept. 20 

Crude petroleum transporters’ monthly report due. 

Oil production tax due. 











Sept. 30 
—" reports (except refinery reports) and taxes 
ue. 
LOUISIANA 
Sept. 1 





Franchise tax due. 

Franchise tax report due. 

Certificates of registration of fertilizers expire. 

Oyster vessel license tax due. 

Last day for paying tax and filing reports for 
electricity excise tax. 





Sept. 5 
Wholesalé fish dealer’s report due. 
Sept. 10 
Malt extract tax report and tax due. 
Oyster severance tax report due, 
Shrimp severance tax report and tax due. 
Returns from shrimp freighters and ice boats due. 
Reports of imported gasoline due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Sept. 15 
Carriers’ report of gasoline transported due. 
—" report of alcoholic beverages transported 
ue. 
Sept. 20 
Gasoline tax report and tax due. 
Kerosene tax report and tax due. 

Alcoholic beverage tax report and tax due. 
Sept. 30 
Auctioneers’ report due in City of New Orleans. 
First instalment, New Orleans personal property 

taxes and tax on public utilities. 
Oyster severance tax due, 

















; Sept. 30 
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Second instalment, New Orleans real estate tax. 
Severance tax on brine report and taxes due. 





MAINE 
Sept. 1 
Franchise tax becomes due and payable on this 
date. 


State treasurer issues his warrants to county treas- 
urers for payment of state tax. 

County treasurers issue their warrants to town 
treasurers requiring payment of county tax. 

Small loan agency monthly reports due. 

Gasoline tax due. 

Sept. 10 
Inspection fees for packing of foods due. 
Sardine packing inspection fees due. 

Sept. 15 
Gasoline tax sales report due. 

One-third of tax on a railroad and street railway 
companies payable. 


MARYLAND 











Sept. 1 
Application to Appeal Tax Court for exemption 
of personal property of manufacturers in Balti- 
more City, from taxes levied by said city for 
city purposes shall be made (only in initial year) 
prior to this date. 

Licenses to pack oysters become effective. 

Licenses to tong oysters become effective. 

Sept. 5 
ast day to file monthly account of tobacco sales 
on or through Baltimore market. 

Last day to file cold storage warehouse monthly 
report. 

Sept. 10 ' 

Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 

Monthly gross receipts (sales) tax reports 
payments due. 

Sept. 15 

Milk control fees due. 

Sept. 30 

Last day to pay ordinary state taxes, levied on 
assessments by county commissioners or Appeal 
Tax Court, without interest. 

Last day to pay, without interest, ordinary state, 
county, and/or city taxes levied on assessments 
by County Commissioners or Appeal Tax Court 
of Baltimore City where calendar year is tax- 
able year and January 1 date of finality. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 


MASSACHUSETTS 
Sept. 1 


Theatre license fees due. ; 
Application for refund of motor vehicle registra- 
tion fees on vehicles sold or lost prior to Au- 
gust 1 due. 
Sept. 10 
Alcoholic beverage excise tax return and tax due. 
Sept. 15 
Cold storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 








and 




















MICHIGAN 
Sept. 1 ; , 
Motor vehicles: Half rate for registration after 
this date. 


Severance tax and reports due. | 
Delinquent taxes for 1932 and prior Years may be 





paid in 10 annual installments beginning on 
this date. 
Sept. 5 
Gasoline: Common carrier’s statement due. 
Sept. 10 





Fur dealers: Last day to make monthly rerort. 
Common and contract carriers’ monthly report 
due. 

Sept. 11 

If any corporation fails to file the reports and 
pay the fees required by the franchise tax laws, 
within the time specified, and continues in de- 
fault for 10 days thereafter, its corporate powers 
will be suspended thereafter until such report is 
filed. 

Sept. 15 
ourth class city taxes upon the July roll delin- 
quent. 

Nursery stock: Last day to pay all license fees. 

Monthly sales tax and return due. 


Sept. 20 
Wholesale 











Gasoline: 
tax due. $ 
Severance tax and reports delinquent. 


distributor’s statement and 





Clam and mussel license expires. ; 
Chain store licenses issued before this date at full 
year rate. 


MINNESOTA 
Sept. 1 


Gross earnings taxes of railroads 
annual payment) due. 
Motion picture exhibition licenses expire. 
Quarterly installment of property taxes due: 
tional. 
Sept. 5 
Cold storage warehouse reports due. 





(second semi- 


Op- 
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Second Tuesday—— _ 
State Tax Commission meets. 








Sept. 10 ane 
Live stock commission merchants’ statements due. 
Sept. 15 


Public terminal grain warehouse reports due. 
Nursery stock dealers’ certificates expire. 

Gasoline tax and fees due. 

Oil inspection fees due. 

Income tax (second installment) due. 

Interstate carriers’ truck mile tax and report due. 


MISSISSIPPI 
Sept. 1—— 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the preced- 
ing month. 

Oyster, sea food, etc., 
due on this date. 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month 

On or before the date the collector shall mail to 
each privilege taxpayer holding an annual license 
and whose license will expire in February, a 
notice thereof and a renewal blank. 

Sept. 5 

Wholesale oyster and sea food dealers file monthly 
report on this date. 

Sept. 10 

Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 


monthly inspection tax is 








Motor vehicle monthly mileage tax reports are 

due on or before this date. 
Sept. 15—— 

Retail dealers in gasoline file monthly report on 
this date. 

Monthly gross sales tax and report due on this 
date. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 
date. 

Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 


Third quarterly installment of the income tax is 
due on or before this date where the return is 
made on the basis of a calendar year. 

Third Monday 

Tax collector proceeds to 
taxes have not been paid, 
tised for 





sell lands, on which 


and which were adver- 
sale after August 1. 


MISSOURI 

Sept. 1 

Corporations which register on this date or within 
29 days thereafter pay a $20 registration fee. 

Property taxes of railroad, street car, bridge, tele- 

graph, telephone, express, electric power and 

light, transmission, oil pipe line and private car 

companies and upon their franchises due. 


First class city property taxes due between May 1 
and this date. 


Second class city property taxes due. 
First class city property taxes delinquent. 
First Monday 











County, Boards of Equalization meet to equalize 
merchants’ and manufacturers’ statements. 
Sept. 14, 1931— 


Rate of 2 per cent on corporate net income and 
new progressive rates on individual net incomes 
effective on this date. 

Sept. 15——— 
Assessment date in first class cities. 


Lien date for taxes on bank shares in first class 
_ cities. 

Gasoline: Statement of distributors and dealers 
due. 


Fourth Monday—— 

County Boards of Equalization meet to hear com- 
plaints as to increases in merchants’ and manu- 
tacturers’ statements. 

Sept. 25— 
Gasoline: Tax due: 
Distributor’s and dealer’s report of gasoline re- 
ceived due. 
Transporter’s statement due. 
Sept. 30-—— 

Last day for 2 per cent discount on second class 
city property taxes. 

Soft drink report due. 

Manufacturers’, 


wholesalers’ and dealers’ tax due. 
MONTANA 
Sept. 1—— 
Taxidermists’ reports are due. 
Sept. 10—— 


Creameries, butter, cheese, 
reports are due. 

Milk or cream buying stations reports due. 

Sept. 15—— 

Railroads and common carriers file monthly re- 
port on or before this date with State Treasurer 
and State Board of Equalization of gasoline 
delivered in state. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 
date. 


or ice cream factories’ 








THE TAX MAGAZINE 












August, 1935 





Alcoholic beverages, brewers’ and _ wholesalers’ 
monthly report and excise tax due. 
Sept. 20-——— ; 
Oil producers’ additional license tax report and 
tax due. 
Sept. “30 





Express companies pay gross receipts tax to State 
Board of Equalization on or before this date 
annually. 


Public warehousemen’s reports are due. 


NEBRASKA 

Sept. 1 

ast day to pay second installment of personal 
and real estate taxes in the City of Lincoln. 

First Monday 

The fiscal 

on this 








ear for the City of Lincoln commences 
ate. 





Sept 
itn of public grain warehouses due. 
Sept. 10—— : 

-mployment agencies’ reports due. 

Railroad monthly reports of passes due. 

Brewers, wholesalers and distributors must report 
all beverages sold during the preceding month 
on or before this date. 

Sept. 15 é ‘ 

Annual statement of foreign corporations due. 


Reports and taxes of retail imitation butter dealers 
due. 


Gasoline dealers’ 
Gasoline carriers’ 





reports and taxes due. 
reports due. 





NEVADA 
Sept. 1 
Petroleum products report and fees due. 
Sept. 15 





Gasoline tax report and taxes due. 


NEW HAMPSHIRE 
Sept. 1 

The collector is required to send a gasoline distrib- 
utor’s monthly tax due to every person taxed, 
or his agent. if known. 

Sept. 10—— 

It is the duty of the Public Service Commission 
to determine the facts upon any petition filed 
prior to May 1. 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign 
wholesalers of beverages due. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Sept. 15 

Property of insolvent street railways are not to be 
taxed if certificate of insolvency is filed by the 
Public Service Commission. 

Monthly report of gasoline distributors due. 

Sept. 29 





manufacturers and 











The Tax Commission shall file with the State 
Treasurer certificates of their decisions. 
NEW JERSEY 
Sept. 1 ' ained : 
On or before this date distributors pay gasoline 
tax. 


Interest ‘penalty, at the rate of 1 per cent per 
month, incurred by express, parlor and sleeping 
car companies failing to pay gross receipts tax 








within 1 month after notification by State Tax 
Commissioner (Aug. 1). 
Sept. 5 
Cold storage warehouses file report. 
Sept. 10 
Operators of interstate busses file monthly state- 


ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Sept. 15 

Manufacturers, distributors, 
warehousemen and 
erages reports due. 

Sales tax return and amount of tax due. 

Sept. 30 

Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 60 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 





transporters, 


stores, 
importers of 


alcoholic bev- 





NEW MEXICO 
Sept. 1 
xpress company reports due between June 30 
and this date. 
Sept. 15 
Gross income (occupational) taxes and reports due. 
Express company agents’ reports due. 























Third Monday 
State Tax Commission meets to assess express 
companies. ‘Taxpayer may appear for hearing 
before assessment is completed. 
Sept. 20—— 
Pipe line license fees due. 
Motor carrier reports and taxes due. 
Sept. 25—— 

Gasoline distributors’, retail dealers’ taxes and re. 
ports due; taxes and reports on gasoline pur. 
chased from unlicensed distributors and dealers 
due; carriers’ reports due. 


NEW YORK 
Sept. 1—— 
ien date for school taxes in Westchester County. 
Billiard Rooms, etc.: Annual license tax payable. 
Milk Stations: pele year begins on this date. 
Steamship Tickets: License tax to engage in the 
sale of same payable on this date. 
Warehouses; Cold Storage: License tax payable 
on this date. 
Sept. 5 
Cold storage warehouse monthly report due. 
Sept. 26—— 
Last day to file monthly report and pay tax under 
the New York City Public Utility Excise Tax, 
Sept. 30 
Last day to pay school taxes. 
Last day to pay school taxes 
County without penalty. 








in Westchester 


NORTH CAROLINA 





Sept. 1 
Two per cent discount period on property taxes 
expires. 
Sept. 10 
Monthly reports of packing houses due. 
Reports of office and home equipment dealers due. 
Ice cream manufacturers’ reports due. 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Sept. 15 
_ le installment of income tax due. 
Monthly gross sales return and tax due on or 
before this date. 
Sept. 20 
Gasoline tax and report due. 
Sept. 29 
Commissioner certifies franchise report delinquen- 
cies to Secretary of State 90 days after due date. 














NORTH DAKOTA 
Sept. 1 
‘ur dealers’ license expires. 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 
Sept. 10 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
Tractor fuel oil fees delinquent. 
Sept. 15 
Third installment of income tax on calendar year 
basis due. 
Gasoline reports and taxes due. 
Personal property taxes subject to distraint. 
Interstate motor carriers mileage report and taxes 
due. 
Sept. 20 
Surety liable on oil dealers’ 
Sept. 30 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














bonds. 








OHIO 
Sept. 1 ; ‘ 
Last day without penalty for railroads, including 
street, suburban and interurban railroad cor- 


porations to file excise tax report. 

Tax Commission may extend time not over ninety 
days. 

Last day for auditor to certify to state treasurer 
for collection the amount of excise tax charged 
against equipment freight line, and sleeping car 
corporations, 

First Monday 

Assessment date for cooling, electric light, express, 








gas, heating, messenger, natural gas, pipe lines, 
signal, telegraph, telephone, union depot, water 
transportation, and waterworks corporations for 
excise tax. 
Sept. 5 
Last day for employment agencies to file monthly 
report. 


Second Monday—— 
Date of annual determination of valuations by tax 
commission. 
Sept. 10 
— slips for exempt motor vehicle fuel returnable 
Tax Commission. 
Alechaile beverage tax reports due. 
Private motor carriers’ monthly report and emer- 
gency tax due. 
Admissions tax reports and payments due. 
Sept. 15 
Monthly report of unregistered dealers in motor 
vehicle fuel due. 
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August, 1935 


Sept. 20— 

Last half of tangible and intangible personal prop- 
erty taxes of taxpayers making returns to county 
auditors and all tangible personal property taxes 
of intercounty corporations due. 

Alcoholic beverage taxes payable monthly are due. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. . 


Sept. 30 ; : 
Last day for bakeries to renew annual registration. 
Last day to file monthly fishing report. 
Transportation companies, including pipe lines re- 

port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month, 
Gasoline tax for preceding calendar month due. 





OKLAHOMA 





Sept. 1 
Property moved into the State between January Ist 
and September Ist is subject to taxation. 
Gross production tax and report on oil and gas 
due. 
Excise tax on petroleum report and tax due. 





Reports from mines (other than coal) due. 





Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 





Gasoline tax and reports due. 

Second half of income tax due. 

Gas pipe line reports of daily meter readings due. 

— report and tax of motor vehicle carriers 
due. 





Monthly sales tax and report due. 
Reports from coal mines due. 


Sept. 30-—— 
Fur dealers’ reports due. 


OREGON 





Sept. 1 
Railroads file annual report with Secretary of State 


on or before this date. 
Sept. 4 
Last day for corporations to pay annual franchise 
. (license) tax without being subject to $100 fine. 
ept. 5 
Penalty attaches on this date for failure to pay 
annual franchise (license) tax when due. 
Sept. 10 
Oil well license tax and report due on or before 
this date to county treasurer, 
Sept. 15 ; 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
Third quarterly installment of property taxes due. 
Sept.—Third Monday. 
State Tax Commission meets to equalize assess- 
ments. 
Sept. 20 
Motor carrier’s tax due on or before this date. 




















PENNSYLVANIA 
Sept. 1—— 

County triennial assessment completed in Fourth 
Class Counties. 

Triennial and intertriennial assessments completed 
in third class cities. 

Two per cent penalty attaches in first class cities. 

Second Monday 

Precepts issued to take county triennial assessment 
in all counties except First, Second, Third and 
Fourth Class Counties. 

Precepts issued for county intertriennial assess- 
ment except First, Second, Third and Fourth 
Class Counties. 

Sept. 10 

Reports from liquor importers and brewers and 
distributors due. 

Sept. 15 

Liquor manufacturers’ report and tax due. 

Four months after June 1 

Borough taxes delinquent sixty days after notice 

given on or after June 1. 
Sept. 30—— 

Before the first day of October of each and every 
year during which a corporation is liable on 
assumed evidences of indebtedness it is required 
to give notice in writing to any person who may 
at such time be liable for the payment on taxes 
upon such evidences of indebtedness. 

Gasoline distributors’ reports and taxes and car- 
riers’ reports due. 














RHODE ISLAND 
Sept. 10 


Gasoline distributor’s monthly tax due. 
Sept. 15 


Gasoline distributor’s monthly report due. 








Sept. 1-10 


Sept. 10 


Sept. 15 


Sept. 20 


Sept. 30 








STATE TAX CALENDAR 


SOUTH CAROLINA 





Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 


Sept. 4—— 


‘isheries monthly stamp report due not later than 
this date. 


Sept. 5—— 


ishing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 





When any person required to list property for taxa- 
tion shall have been prevented by sickness or 
absence from giving to the auditor the statement 
or return for taxation required, such person or 
his agent may, at any time prior to 10th day of 
September of assessment year make out state- 
ment, 





All property taxes shall be due and payable be- 
tween this date and December 31st after their 
assessment in each and every year. 





Gasoline tax and report of distributors, dealers, 
importers and stores due on or before this date. 





hosphates royalty must be paid at the end of 
every quarter, or three months, the first quarter 
to commence to run on the first day of January 











each year. 
SOUTH DAKOTA 
Sept. 1 
Narehouse reports due. 
Sept. 10 
Employment agency reports due. 
Sept. 15 , 
Inspector of petroleum products may require re- 
port. 


Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 


Sept. 30—— 
ross income tax on bulk sales, and report, due. 


TENNESSEE 
Sept. 1 
Business license tax on foreign building and loan 
associations must be paid on or before this date. 
Business license tax on building and loan associa- 
tions shall be paid on or before this date. 
Return of foreign building and loan associations 
shall be made on or before this date annually. 
Building and loan associations return required to 
be made annually on or before this date. 
Secretary of State is authorized and it is his duty, 
after this date each year, to issue a distress 
warrant for collection of franchise fee and pen- 
alty due from each delinquent corporation. 
Sept. 30 
Oils and volatile substances quarterly report re- 
uired to be furnished as of the last day of 
September. 








TEXAS 


Sept. 1 
‘imber brands report due. 

Commercial fish dealer’s license fee due. 

Cigarette tax: Wholesale dealers’ reports of drop 
shipments due. 

Report of emigrant agents due. 

Special fee of motor bus companies due. 

Special fee of $10 for each vehicle due from com- 
mon carriers of property. 

Special fee of contract carriers due. 

Last day to operate motor busses without new 
number plates attached. 

Last day for motor carriers to operate vehicles 
without new number plates attached. 


Sept. 15 
Last day to pay motor bus special fee. 
Last day for common carriers of property to pay 
special fee of $10 for each vehicle to be operated. 
Last day for contract carriers to pay special fee. 
Cigarette tax: Wholesale dealer’s report of drop 
shipments due. 


Sept. 20—— 
Gasoline taxes and reports due. 


Sept. 25 
Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 

Sept. 30—— 

Oil production report: 
age due. 
Oil carriers’ report due. 











Oil withdrawn from stor- 
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UTAH 
aepe. §-—— 
Monthly report of cold storage warehouses due. 
Sept. 10 





Monthly report of motor fuel deliveries due. 
Motor carriers’ special tax report due. 

Sept. 15 
‘hird instalment of income (franchise) tax due. 
Monthly gasoline tax and report due. 

Sales tax and return due. 
o-. 20 


fonthly fees of motor carriers due. 











VERMONT 
Sept. 1 
uarter-annual local property tax instalment due. 
Sept. 15 





Car, express, railroad, steamboat, telegraph and 
telephone companies file annual report with Com- 
missioner of Taxes on or before this date. 


VIRGINIA 
Sept. 1 
ight to recover taxes paid when land taken by 
United States extended to this date of the year 
following date of final determination of appeal. 
License year for oyster fishing or fishing for other 
shell fish begins. Oyster planting ground rental 
due. 
Sept. 1-10—— 
Oyster purchaser’s inspection fee due. 
— salve, liniments, etc., vendors’ reports 
ue. 


Sept. 10 

‘obacco warehouse report due. 

Beer excise tax and report of beer sold during 
previous month due on or before this date. 

Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
during previous month due on or before this 
date. 

Sept. 15—— 

Rolling stock of electric railway corporations ap- 
portioned by State Corporation Commission on 
or before this date. 

Arbitrary assessment of railway and canal corpora- 
tion gross receipt taxes where no report is filed. 

Sept. 20—— 
Gasoline statement and tax due. 


Sept. 30——_ 
Quarterly licenses expire. 








WASHINGTON 


a ng hes Tuesday—— _ 
tate Board of Equalization meets. 
Sept. 15 ; 
Sutter substitutes reports and taxes due. 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 
Retail sales tax return and payment due. , 
Sept. 30—— ; ; 
Express company gross receipts taxes delinquent. 





WEST VIRGINIA 
Sept. 1 
elinquent real estate is certified to the sheriff to 
be sold for taxes. 
The collector commences his collections of property 
taxes on this date. : 
Sept. 10 
?etroleum dealers’ reports due. 
Brewers’ and beer distributors’-monthly report and 
excise tax due. 
Sept. 15 
etail sales tax and return due. 
Sept. 30 
Gasoline tax and reports due. 














WISCONSIN 
Sept. 1—— 
Monthly report of cold storage warehouses due, 
Sept. 10 
Alcoholic beverages monthly reports due. 
Oleomargarine license tax report due. 
Sept. 20 
xasoline dealers must file monthly report and pay 
tax. 
Sept. 30 
Transportation company gasoline tax reports due. 
Taxidermists’ license expires. 
Raw furs license expires. 











WYOMING 





Sept. 10 : 
Alcoholic beverage tax and monthly report due. 
Carriers’ monthly gasoline tax and report due. 

Sept. 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 

Sept. 20 
Motor carrier compensatory tax and report due. 














Current Legal Periodicals 
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HOBSON’S CHOICE AND SIMILAR | turn by inserting the claim. What will ESTOPPEL de: 

PRACTICES IN FEDERAL the Commissioner and the courts say to} [py many situations however, the rev- ful 

. . . . aa = ’ . 

TAXATION him? Apparently something like this: enue act involved is meant to offer “only gi 

John MacArthur Maguire, Professor of Law, “If there is only one legal and proper method of | OM© legal and en method of making _ 

and Philip Zimet, Student, Harvard making a return and the taxpayer erroneously makes | a return or taking other action, and the to 

iin ihe his return by some other method, ~-. — nee problem arises from a difficulty of inter- er 

: cape agg Ripoff aes en eee Tie AR ag off rey tation or a doubt as to what facts will at 

he may file an amended return correcting the error, pre a ye ae 

48 Harvard Law Review, June 1935, and if this return shows an overpayment, he be- be found by the court, board, or official me 

p. 1281-1333 ~—— entiteld to a refund.” (67 Ct. Cl. 422, 426| passing on the controversy. en 

. (1929).) mi 

“T say, Mr. Hobson kept a stable of forty good : : ; r : . : 7” sC. 

cattle always ready and fit for traveling; but, when Why be so considerate here, so unyield- A. Nature of Representation and Accom. tt 

a man came for a horse, he was led into the stable, ing in the previous cases of election? panying State of Mind th 

where there was a great choice; but he obliged him Higle: ; a i It is clear that estoppel in a federal re 

to take the horse which stood next to the stable Many opinions and rulings suggest nu- 1S e stopp reders ye 

door; so that every customer was alike well served | merous grounds for the results attained tax case may be founded on something far tl 

according to his chance, and every horse ridden with TI “s ape es t | Pi 1j ti 1 that if short of deliberate misrepresentation. . 
= mage Legge F a . a 1€ view wer maner ° € indicatec lat 1 Turning from state of mind to form of 

on an te ae ‘Hobson's choice’ (The Spec the taxpayer's choice was actuated by 4] representation, however, we find the courts su 

y ’ Say, Ss S . a : . . z ’ 4 ? : 2 . 

tator, No. 509, Oct 14, 1712.) material and non-culpable mistake, it may often satisfied with an implication instead pl 

Under our intricate modern federal tax not finally bind him, and he may seize a| of an express assertion. Failure to return 












system, with its multitudinous doubtful ge gee for really fair choice (62 
questions and possibilities of error, hardly | 7: (2d) 951 (C. C. A, 6th, 1933), aff'g. 
a week passes without the appearance in 61 F. (2d) 413 (W. D. Ky. 1931)). But 
the advance sheets of some new manifesta- | the federal courts have displayed reluctance 
tion of illusory opportunity. The whole| even in such cases (69 F. (2d) 768 (C. 
professionally entrancing thicket of ac-|C. A. 5th, 1934)). If any element of 
counting methods, varying rates, challenged | culpability is found in the taxpayer’s at- 
interpretations, constitutional controversies, | titude, he is all the more likely to be 
administrative technicalities, etc. generates | denied relief (40 F. (2d) 504 (C. C. A. 


manifold enforced choices so fast that the | 34 1930)). Where, as a contrast, culpa- 
legal botanists can scarcely discover and : , e ty 


classify, let alone control them, before the bility lies on the side of the taxing offi- 
mowing machine of statutory limitations cials, relief for the taxpayer would seem 
slashes all down. The courts are busily | t° be indicated. But here again the line 
trying their hand at remedying the situ-| is drawn very tightly (54 F. (2d) 718 (App. 
ation. For convenience we may group in| D. C. 1931)). 

three categories such material as we have 
collected: Election, Estoppel and General 
Equitable Principles. 


income for tax at a particular time or in 
a particular manner may estop a taxpayer 
from claiming later on that it was tax- 
able only at that time or in that manner. 
This principle requires careful discrimina- 
tion. Untrammeled, it would erase a large 
segment of the Statute of Limitations. So 
far as present experience goes it may be 
tentatively suggested that this particular 
basis for estoppel should receive recogni- 
tion only where (1) bad faith on the tax- 
payer’s part is found in connection with 
the original implication (thus emphasiz- 
ing more than customarily the significance 
of a reprehensible attitude), or (2) such 
doubt exists as to how the income should 
be returned that election is justifiable. The 
existing decisions are none too sure-footed. 
In any event it has been made fairly evi- 
dent that the taxpayer must watch not 
only his express, but also his implied as- 
sertions and engagements, lest an estoppel 
be clamped upon him. 


This at last brings us squarely to the 






















It is difficult to see why the taxpayer 
should have to differentiate lawful from 
unlawful administrative rulings, at peril 
— of “electing” himself out of credit or re- 
fund if he guesses wrong. And why en- 
force a doctrine strongly tending to increase 












Under the federal revenue acts husband 
and wife have the choice for income tax 
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the same taxable period (39 F. (2d) 340| within the period of 
(C. C. A. 5th, 1930), dismissed on motion, 
283 U. S. 867 (1931)). Affiliated corpo- 






























































F. (2d) 120 (C. C. A. 9th, 1929)). 























invite much comment. But they must be principles. 
compared with another group of cases. 
Suppose a taxpayer is entitled to a de- 
duction from gross income. No ironbound 
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purposes of making a single joint return litigation when the Treasury is valiantly 
or two separate returns. There is clear struggling to catch up on a huge accu- 
authority that when the spouses have filed| ulation of cases before the Board and 
a joint return they may not later turn] 1n court? Assurance of unhampered .op- 
about and substitute separate returns for| portunity for administrative 
limitations 
seem much more expedient. 


rations were for a long period permitted Nowhere in the foregoing discussion ap- 
to choose between consolidated and sep- | PE4Ts a case putting the Commissioner to 
arate returns, Again we find respectable | his election. Federal revenue acts have 
authority that the filing of one type of| been so framed and interpreted as scarcely 
return precludes a shift to the other (33| ever to impose on the government a bind- 
ing election which is satisfyingly distin- 
Standing alone, such decisions might not| guishable in its operation 
It is the general rule that with- 
in the period of limitations the Commis- 
sioner may reopen his own or a predecessor’s 
requirement compels him to claim it. In administrative rulings and findings. 
a very real sense he has an option or of course, inability to stay the march of 
power of election. He does not originally | time, and other inexorable conditions of 
claim the deduction. Later he changes | human existence, may force even the Com- 
his mind and proposes to amend his re-| missioner to make irrevocable choices. 


lopsided nature, or at least appearance, 
of estoppel in federal tax cases. While 
the Commissioner has again and again 
achieved estoppel of a taxpayer, the tax- 
payer’s attempts to estop the Commis- 
sioner have, practically without exception 
failed utterly (11 B. T. A. 1040 (1928)). 


A good deal of general discontent is 
expressed with the notion that only rep- 
resentations or mistakes of “fact,” as dis- 
tinguished from “law,” justify equitable 
relief. But even if that notion be ac- 
ceptable as between plain John Doe and 
Richard Roe, it may prove far from ac- 
ceptable between Doe and the Federal 
Government represented by the Bureau 
of Internal Revenue. When Roe tells Doe 
that such and such is the law, he is only 


asserting that if the two take their issue § 


before an appropriate tribunal its decision 
will conform with his claim. When, on 
the other hand, the Bureau tells Doe what 
the law is, the practical meaning will be 


—<e. <a cot fe od 


ie rev: 

“only 
naking 
nd the 
 inter- 
ts will 


official 


Accom- 


federal 
ing far 
tation, 
rm of 
> courts 
instead 
return 
2 Or in 
xpayer 
1S tax- 
lanner. 
rimina- 
a large 
ns. So 
nay be 
rticular 
ecogni- 
he tax- 
n with 
phasiz- 
ificance 
) such 
should 
e. The 
-footed. 
rly evi- 
ch not 
lied as- 
stoppel 





Tn Sa aa 


to the H 


‘arance, 
While 
| again 
he tax- 
ommis- 
ception 
3)). 
itent is 
ly rep- 
as dis- 
juitable 
be ac- 
loe and 
‘om ac- 
Federal 
Bureau 
‘lls Doe 
is only 
ir issue 
lecision 
hen, on 
9e what 
will be 


ANN OAAENI! 





August, 1935 


very different. If the official explanation 
of the law amounts to a command, there 
is very little practical excuse for differ- 
entiating from a misrepresentation of 
“fact.” It is a fine example of Hobson's 
choice for the average non-litigious tax- 
payer. And, assuming decently sound ad- 
ministration, there is obvious affirmative 
reason for encouraging obedience by per- 
mitting the rarer litigiously inclined tax- 
payer to rely on the command. Application 
of tax laws without the impediment of 
constant appeal to the courts is surely 
best for any public treasury. 

A tax administration leaves much to be 
desired when it cannot on genuinely doubt- 
ful specific questions swiftly and cheaply 
give taxpayers replies which will be ad- 
ministratively definite. The courts decline 
to assist with estoppels against the gov- 
ernment. This is perhaps regrettable. But 
at best the fitful estoppel would be an 
inadequate solution. Section 506, (Rev- 
enue Act of 1934, 48 Stat. 757) wisely ad- 
ministered, may help substantially. It can 
scarcely be expanded, however, to cover 
the serious problem of changed decision 
respecting a particular tax for a particular 
year. Closing agreements are ponderous 
things, and only retrospective besides. 


The answer might be institution, under 
such new legislation as is necessary, of a 
properly coordinated staff to make pro- 
nouncements, administratively binding if 
accepted by taxpayers, as to the propriety 
and consequences of past or contemplated 
action. Theoretically, the argument for 
declaratory judgments in this administra- 
tive field seems even more convincing than 
in the judicial field. But practicability 
must be respected. Would demands on 
the proposed staff prove so overwhelming 
as to clog its functioning? 


It is suggested that actual experiments 
be made in a restricted field. Another 
possible check might lie in rule-making 
power permitting the Commissioner to 
prevent abuse of the new privileges al- 
lowed taxpayers. Such a plan offers enough 
hope of fairness and good will between 
Treasury and taxpayers to deserve a trial. 


B. Reliance by Party Claiming Estoppel 


A party may not successfully claim re- 
liance on a misrepresentation when he 
knew the truth or perhaps when he “ought 
to have known” the truth. Where the 
Commissioner thoroughly checked up the 
facts, and sometimes where he is merely 
stated to have had access to the facts, 
estoppels have been denied; so likewise 
where the taxpayer duly disclosed a sig- 
nificant fact, although it may not have 
registered in the official consciousness. 


Underlying all discussion of the present 
point is a consideration involving presump- 
tions and burden of proof. The conven- 
tional rule undoubtedly. is that he who 
seeks to win by an estoppel must estab- 
lish each component element of that de- 
vice. No reason appears in federal tax 
cases for deviating from convention so far 
as proof of the representation is concerned. 
sut proof of reliance by the Commissioner 
raises distinct and peculiar difficulty. After 
all, the taxpayer deals not with a single 
individual. Very few cases have the Com- 
missioner’s personal attention, or imprint 
themselves on his recollection. Nor will 
it always or perhaps even usually prove 
easy to get such recollection testimony from 








subordinate officials of the Bureau. 
ization of this has led at times to what 
strikes a reader as overfacile assumption 
of reliance (3 F. Supp. 622 (Ct. Cl. 1933)). 
The wise approach would seem (1) thor- 


ough presentation and consideration of 
facts 


of those facts not on specific mentalities 
but on an average official group intelli- 
gence. 


mental change of position. 
this is most commonly illustrated by the 
Commissioner’s acquiescence in the run- 
ning of the Statute of Limitations on as- 
sessment, collection, or both. 


a guess either way seems equally unsound. 





DIGESTS OF ARTICLES ON TAXATION 


Real- 


in each controversy—followed by 
(2) determination of the reasonable effect 


C. Change of Position 
The final element of estoppel is detri- 
In our cases 


Judicial discussions of change of posi- 


tion in tax controversies are very unsat- 


isfactory. Often the matter is not mentioned 


by opinions and inadequately covered by 


statements of facts. In some of these 
instances, detrimental changes may rea- 
sonably be inferred. In others, it seems 
tolerably clear that decisions against es- 


toppel might have been further buttressed, 


or decisions for estoppel undermined, by 


emphasizing an apparent absence of any 


detriment. Sometimes inferences fail, and 
Recurring to the question of burden of 
proof, we assume that those asserting es- 
toppels must affirmatively establish change 
of position. Hence in these balanced situ- 
ations the asserters should not prevail, ex- 
cept on the merits. But the decisions are 
rather confusing. 


GENERAL EQUITABLE PRINCIPLES 


Transition from estoppel to considera- 
tion of general equitable principles is very 
easy. We have been dealing with equi- 
table estoppel. Moreover continuity of 
factual situation further facilitates the 
transition. In the case of Stone v. White, 
8 F. Supp. 354 (D. Mass. 1934), although 
no misrepresentation or other culpable con- 
duct could be charged, unjust enrichment 
was present in full force. And we shall 
see immediately that unjust enrichment 
has been given marked importance in these 
tax controversies. 


A. Assumpsit of an Equitable Nature 


Bureau officials have long been accus- 
tomed to claims for refund or credit against 
which, but for the Statutes of Limitations, 
the Treasury might have asserted set-offs 
or counterclaims. As recently as 1922 an 
administrative ruling conceded the gov- 
ernment’s helplessness under these con- 
ditions. But Lewis v. Reynolds, 284 U. S. 
281 (1933), changed all this. The Commis- 
sioner improperly disallowed a deduction 
claimed for 1920, assessed and collected 
a consequent deficiency, and, in connection 
with his rejection of the claim for refund 
after the Statute had run on further de- 
ficiency assessment, set out a revised com- 
putation for 1920 showing liability in excess 
of the total sums theretofore exacted. De- 
nying the taxpayer recovery of the 
erroneous deficiency paid, Mr. Justice Mc- 
Reynolds said: 

“Although the statute of limitations may have 
barred the assessment and collection of any addi- 
tional sum, it does not obliterate the right of the 
United States to retain payments already received 


when they do not exceed the amount which might 
have been properly assessed and demanded.” 
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This case ought, under appropriate con- 


ditions, to work as much for the taxpayer 
as against him. The most definite judi- 
cial utterance is Bull v. 
Sup. Ct. 695 (1935), where the Supreme 
Court of the United States reversed a 
judgment of the Court of Claims prevent- 
ing a taxpayer’s recovery based upon cred- 
iting against an 
amount of an overpayment with respect 
to which it was too late to file claim for 
refund or credit. 
although the taxpayer could not effectively 
assert this barred claim in an action brought 
by himself, he should have its benefit in 


United States, 55 


income deficiency the 


The reasoning is that 


the particular proceeding “since it was 


actionable and not barred in 1925 when 


the Government proceeded against him 


for the collection of income tax.” 


The Bull case at least partially answers 


another question, namely: Assuming that 


the mutual account between Treasury and 
taxpayer is opened for the particular kind 
of tax in the same year, how about (1) 
letting a taxpayer sued for the amount 
of an illegal refund offset a claim on the 
repudiated gold clause of a Liberty bond; 
or (2) letting the Treasury block refund 
of estate tax by digging up, say, an out- 
lawed contemporary income tax deficiency? 
It should be remarked that the Bull opin- 
ion hammers away on the point that the 
taxpayer had such a claim as might “be 
used by way of recoupment and credit in 
an action by the United States arising out 
of the same transaction”; also that the 
counter demand might be asserted “be- 
cause recoupment is in the nature of a 
defense arising out of some feature of the 
transaction upon which the plaintiff's ac- 
tion is grounded. Such a defense is never 
barred by the statute of limitations so 
long as the main action itself is timely.” 


We must further ask ourselves (3) what 
will happen if the Treasury seeks to bar 
or reduce an income tax refund for 1930 
by invoking an outlawed income tax de- 
ficiency for 1929 or 1931. The government 
has argued in some recent briefs for a 
favorable answer to this question. Part 
of the reply is obvious enough. Start 
jumping the boundaries of the very year 
to which the refund claim applies, and 
there will be no stopping point short of 
the extreme temporal limits of financial 
relations between taxpayer and govern- 
ment. Such acrobatics outrage conven- 
tional notions of legal repose. 


B. Acceptance of Benefits 


In Stevens Mfg. Co. v. United States, 8 
F. Supp. 720 (Ct. Cl. 1934), the Court of 
Claims recently emphasized by quotation 
a previous statement of principle: “The 
doctrine of equitable estoppel, or more 
properly as we think quasi estoppel, is 
gradually being extended by the modern 
courts to prevent a wrong being done 
‘wherever, in good conscience and honest 
dealing,’ a party ought not to be permitted 
to repudiate his previous statements and 
declarations. There was in that case an 
informal contract of settlement, possibly 
express, at least reasonably implied in fact, 
adequately supported by obvious consid- 
eration. Involved in this contract was a 
release and discharge of any claim like 
that the taxpayer ultimately tried to assert. 
Other compromise or settlement cases 
yield similarly to analysis (1 F. Supp. 606, 
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608 (D. N. J. 1932)), and frank talk of 
“account settled” is sometimes employed 
(4 F. Supp. 398, 401 (D. Minn. 1933), aff’d., 
7a ©... Ge) 24, 217 (C. CC. A. 8th, 1934)). 


C. Mistake 


Most of the existing decisions have close 
relation to agreements under the provi- 
sion authorizing the Commissioner, with 
advice and consent of the Secretary of 
the Treasury, to “compromise any civil 
or criminal case arising under the internal- 
revenue laws instead of commencing suit 
thereon. Where, by an error of fact for 
which the taxpayer was not personally 
responsible, a return which should have 
shown no tax liability whatever disclosed 
apparent substantial liability, and the tax- 
payer under pressure of great financial 
distress compromised an unpaid balance, 
he recovered the sum paid under the com- 
promise agreement (8 F. Supp. 746 (Ct. 
Cl. 1934)). This is the familiar mutual 
mistake situation for equitable relief. Mu- 
tual mistake of law, fares not so well. In 
a case where later decisions showed that 
the limitation period on collection had run, 
but the taxpayer and Commissioner seein 
to have believed that it had not, and made 
a compromise, the taxpayer was refused 
recovery of the sum paid (59 F. (2d) 125 
(Ct. Cl. 1932)). This seems defensible 
wherever the object of the compromise 
can reasonably be deemed to include the 
clearing away of legal as well as factual 
issues. But when the same attitude toward 
mistake of law is carried further, good 
cause exists for hesitation. Without utter 
unreason a superficially unsymmetrical rule 
might develop, giving taxpayers relief for 
material mistakes of law, although deny- 
ing it to the government. (Mention of 
this possibility must not be taken as a 
prophecy of likelihood). All the foregoing 
comment assumes mutual mistake. 

Normally, where money has been paid 
under mistake of the kind permitting re- 
covery, the limitation period should com- 
mence to run when the potential claimant 
discovers or might by reasonable diligence 
have discovered the material error. But 
under our modern revenue acts it is usual 
to provide for assessment and collection 
within designated periods (subject to speci- 
fied exceptions), and for initiation of the 
credit or refund process within prescribed 
lengths of time from filing return or pay- 
ing tax. We suggest consideration of a 
carefully worded section to grant a rea- 
sonable period for rectification of mis- 


Court Decisions 


Assignment of Income.—Income received by a retired 
member of a law firm in consideration for the continued 
use of his name, such income being assigned to his wife, 
is personal income taxable to him during the years 1924 
to 1928.—U. S. Circuit Court of Appeals, First Circuit, in 
Grace H. Emery, Executrix v. Commissioner of Internal Reve- 


nue. No. 3011. Oct. term, 1934. 


Unpublished decision of Board of Tax Appeals affirmed. 


Bad Debt Reserve.—A charge for a reserve for “inactive 
contingencies,” a part of which was intended to take care 
of discounts and price adjustments upon sales in an amount 
to be later determined, is not deductible as such and no 
portion thereof is, upon the evidence, deductible as an 
“Doubtless under proper 
circumstances, the correctness of the taxpayer’s estimate in 


addition to the bad debt reserve. 
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takes after they become or ought to be- 
come known. This is no easy assignment 
for the idea of repose in tax matters is 
genuinely important. 


CASE COMMENT 


Federal instrumentalities—In connection 
with the performance of a contract with 
the federal government, P corporation was 
required to pay a state sales tax on lum- 
ber, cement, steel and other materials used 
in the construction work. An action was 
brought to enjoin the collection of the 
tax and to have it declared unconstitutional 
as impeding and hampering the federa! 
government in the performance of its gov- 
ernmental functions, and as depriving P 
of its property without due process of 
law. Held, P is not a proper party to 
raise the question of constitutionality of 
the tax: (1) because it is not an instru- 
mentality of the federal government; ‘(2) 
because the tax is levied upon the vendor 
and not the purchaser. Meyer Construc- 
tion Co. v. Corbett, 7 F. Supp. 616 (D. C. 
N. D. Cal. 1934). Discussed in Mich. L. 
Rev., March, 1935, p. 818. 

Income tax—P owned all the shares of 
the X corporation which held certain 
shares of the Y corporation. For the ad- 
mitted purpose of reducing the amount.of 
income tax on the distribution of the Y 
shares to herself, P caused the Z corpora- 
tion to be formed and the X corporation 
to transfer the shares of Y to Z in consid- 
eration of Z’s issuing all its capital stock 
to P. Three days later P dissolved Z, 
received the Y shares and sold them. P 
contended the transaction was exempt from 
income tax, since it constituted a reorgani- 
zation within Section 112(i)(1)(B) of the 
1928 Revenue Act (45 Stat. 816). Held, 
that the tax should be calculated upon the 
Y shares as a dividend from the X corpo- 
ration, because the section relied on by 
petitioner includes only reorganizations 
for business purposes. Gregory v. Helver- 
ing, 55 Sup. Ct. 266 (1935). Discussed in 
Brooklyn L. Rev., March, 1935, p. 354; U. 
of Pa. L. Rev., April, 1935, p. 804. 


Recovery of tax—P held a grocer’s li- 
cense entitling it to sell cigarettes, but 
purchased a special cigarette license when 
informed by the clerk of D city that this 
would be necessary, P believing that it 
would be subject to fines if it transacted 
business without such license. In a suit to 
recover money so paid, held, that P could 





fixing the amount to be added to the reserve in any year 
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recover on the ground that the money had 
been paid involuntarily under a mistake 
of law. Great Atlantic & Pacific Tea Co. »w. 
City of Lexington, 76 S. W. (2d) 894 (Ky. 
1934). Discussed in U. of Pa. L. Rev., April, 
1935, p. 805. 


Stock transfer tax—P and other compa- 


‘nies entered into a merger agreement with 


bankers whereby a new corporation was 
formed, to which the assets and stock of 
the companies were transferred. As con- 
sideration, P’s stockholders received stock 
and debentures of the new corporation, the 
latter to be repurchased by the bankers 
within a specified time. The bankers were 
also given an option to purchase one-third 
of the new stock from the stockholders. 
The new corporation agreed to pay all fed- 
eral stamp taxes. The bankers were un- 
able to perform, and there was mutual 
rescission. D, collector, levied a tax on 
the transactions under the Revenue Act 
of 1926, which subjects to a stamp tax “all 
sales, or agreements to sell . . . or trans- 
fers of legal title to shares or certificates 
of stock. . . or to rights to subscribe for 
or to receive such shares.” The assess- 
ments were made on the transfer of P’s 
stock to the new corporation by the stock- 
holders, on the option given to the bank- 
ers, on the transfer by P to its stockholders 
of the right to receive the old stock after 
rescission and on the re-transfer of the new 
stock to the new corporation. P paid the 
tax under protest and brought suit for a 
refund. Held, that the rescission did not 
involve a “sale or transfer,” but that the 
assessment was valid as to the original 
transfer of P’s stock and the bankers’ op- 
tion. Carman Mfg. Co. v. Poe, 7 F. Supp. 
716 (W. D. Wash. 1934). Discussed in 
Harv. L. Rev., April, 1935, p. 1030. 


Taxation of governmental agencies—!’, « 
Washington corporation engaged in gen- 
eral contracting and qualified to do busi- 
ness in Oregon,. sued to recover back the 
amount of an Oregon tax levied on its 
franchise and measured by a percentage 
of its net income earned on operations 
within the state, P’s entire income being 
derived from contracts with the United 
States. Held, that the tax was valid, as it 
neither impaired the obligations of federal 
contracts, nor constituted an unwarranted 
interference with a function of the federal 
government. General Construction Co. wv. 
Fisher, 39 P. (2d) 358 (Ore. 1934). Dis- 
cussed in U. of Pa. L. Rev., April, 1935, 
p. 806. 


may be supported by reference to the losses actually in- 





curred in subsequent years, as was held in Peyton du Pont 
Securities Co. v. Commissioner, 66 Fed. (2d) 718; or failure 
of the taxpayer during the taxable year to observe the 
proper technical procedure in claiming a deduction may be 
overlooked, as in Rhode Island Hospital Trust Co. v. Com- 
missioner, 29 F. (2d) 339; but estimates fairly made at the 
time may not be enlarged in the light of subsequent 
events, for then the reserve would cease to be a true re- 
serve, and the taxpayer, contrary to the spirit of the statute, 
would be permitted to deduct worthless debts in a year 
prior to that in which their worthlessness would be realized. 
Such a result would be entirely out of harmony with our 
taxing system, which was designed to produce revenue, 
ascertainable and payable to the government at regular 
annual intervals, based upon the net result of the taxpayer’s 
operations within the taxable year. 


Burnet v. Sanford & 
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Brooks Co., 282 U. S. 259.”—U. S. Circuit Court of Appeals, 
Fourth Circuit, in Farmville Oil and Fertilizer Co. v. Com- 
missioner of Internal Revenue. No. 3826. 

Board of Tax Appeals decision, 30 BTA 1048, affirmed. 


Where a corporation ascertained certain debts to be 
worthless in 1930 and charged them off in that year, the 
debts are deductible even though within a few hours after 
the charge-off, an entry was made charging the debts back 
on its books in order to deceive its creditors.—U. S. Circuit 
Court of Appeals, Seventh Circuit. In the Matter of Elab- 
orated Ready Roofing Company, a Corporation, Bankrupt. 


Maurice Klein, Trustee in Bankruptcy v. The United States of 


America. No. 5332. Oct. term, 1934, April session, 1935. 


Decision of the District Court, No. Dist. of Illinois, East. 
Div., reversed. 


Basis of Block of Stock Sold from Acquisitions at Vari- 
ous Times.—Taxpayer’s gain or loss from the sale of stock 
should be determined upon the basis of the actual delivery 
to his broker of earlier purchased certificates and not upon 
the delivery of later acquired certificates, which his records 
indicated it might be assumed he had intended to sell. Tax 
liability is fixed not by what a taxpayer might have done, 
but by what he actually did.—U. S. Circuit Court of Ap- 
peals, Third Circuit, in Vaughan Horner v. Commissioner of 
Internal Revenue. No. 5711. March term, 1935. 

Unpublished memorandum decision of Board of Tax Ap- 
peals affirmed. 


Basis of Stock Received by Bequest.—Shares of corporate 
stock received by the plaintiff under his wife’s will, of which 
he was the sole executor and sole legatee, are held to have 
constituted property acquired by general bequest. The loss 
from the sale of the stock should be determined on the 
basis of its fair market value at the time of its distribution 
to the plaintiff, under the provisions of Section 113(a)(5) 
of the Revenue Act of 1928.—U. S. Circuit Court of Appeals, 
Third Circuit, in Harry G. Haskell v. Commissioner of Inter- 
nal Revenue. No. 5686. March term, 1935. 


Decision of Board of Tax Appeals, 30 BTA 855, affirmed. 


Capital Gain: Application of Capital Gain Provisions to 
Sale of Stock Received Under an Employment Contract.— 
Capital gain 12%4 per cent rate should be applied to the 
profit in 1925 from sale by the taxpayers of their interests 
in a corporation acquired in 1920 under an employment 
contract by which they were given stock interests in the 
corporation which was to be reorganized. Although the 
reorganization was never completed, the parties treated 
the companies as reorganized according to the terms of 
the contract. The Commissioner was in error in treating 
the entire $200,000 as compensation for services in 1925. 
rom this amount should be deducted $85,000, the value of 
the respective interests of the taxpayers when acquired in 
1920, the difference being taxable as capital gain. There 
is no question of estoppel, for the record does not show a 
failure to report the $85,000 as income for 1920.—U. S. Cir- 
cuit Court of Appeals, Sixth Circuit, in Commissioner of 
ore Revenue v. Fred G. Timmer, Trustee in Bankruptcy 
of I. C. Bradbury; Commissioner of Internal Revenue, Peti- 
» hss v. Earl C.E ifert. 


Decision of Board of Tax Appeals, 23 BTA 1351, affirmed. 


Capital Stock Tax.—1. Capital stock taxes under 1918 
Act in three cases are held to have been erroneously col- 
lected from plaintiff insurance company, which was a stock 
company and not a mutual insurance company at the time 
the assessments were made, and was, therefore, exempt 
from the capital stock tax. “We have a decision in the 
United States Supreme Court in New York Life Insurance 
Co. v. Bowers, 283 U. S. 242, 248, 249, to the effect that the 
Internal Revenue Act of 1921 supplanted the Internal Reve- 
nue Act of 1918 and remitted the capital stock as applied 
to insurance companies. Consequently, at the time when 
the assessment was made in 1922 in respect of the fourth 
case before me there was not a basis for such an assess- 
ment.” 

2. Capital stock assessments for years under the 1918 
Act, made within the four-year period in the 1921 Act, were 
timely though in some cases the fifteen-month assessment 
period in the 1918 Act had expired before the enactment 
date of the 1921 Act. Magee v. U. S., 282 U. S. 432, followed. 
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3. Claim for refund as basis for suit was adequate, con- 
taining all the facts that were necessary to be stated. The 
plaintiff was not required to argue questions of law in the 
claim. 

4. In valuing the capital stock on the basis of assets and 
liabilities for the purpose of the capital stock tax under the 
1918 Act the value of securities should be fixed on the basis 
of market value rather than average values on a series of 
fixed dates agreed on among insurance companies. Metro- 
politan Life Insurance Co. v. U. S., 65 Ct. Cls. 149, followed. 
Reserve deductions claimed by the insurance company 
included an excessive amount as a reserve for Russian taxes. 
Reasonable amount is determined.—U. S. District Court, 
South. Dist. of New York, in The Equitable Life Assurance 
Society of The United States v. Frank Collins Bowers, as Ex- 
ecutor of the Last Will and Testament of Frank K. Bowers, 
Deceased, formerly Collector of Internal Revenue of the United 
States of America for the Second District of the State of 
New York. C. J. 40-364, 40-365, 40-366, 40-367. 


Consolidated Returns.—Where the members of an affili- 
ated group had filed separate returns for 1926 and where 
no proper consolidated return was filed for the group in 
1927, the election to file separate returns for those years 
having been exercised, there was no right to change to a 
consolidated return for the year 1928 without permission of 
the Commissioner, which was neither requested nor granted. 
The execution of a closing agreement, pursuant to Section 
606 of the 1928 Act, settling the tax liability for 1927 of two 
members of the group on the basis of a consolidated return 
did not constitute the Commissioner’s consent to a con- 
solidated return in 1927 for the group, because none in law 
had been filed. He merely a, a claim, admitting 
nothing in law or in fact.—U. S. Circuit Court of Appeals, 
Second Circuit, in Export Leaf Tobacco Company v. Commis- 
sioner of Internal Revenue; T. C. Williams Company v. Com- 
missioner of Internal Revenue; The Smith Paper Company vw. 
Commissioner of Internal Revenue. 

Board of Tax Appeals decision, 31 BTA 28, affirmed. 


Contributions to World League Against Alcoholism.— 
The World League Against Alcoholism is held to have been 
organized and operated exclusively as an educational insti- 
tution and a contribution thereto is deductible under Sec- 
tion 23 of the 1928 Act.—U. S. Circuit Court of Appeals, 
Fourth Circuit, in William F. Cochran v. Commissioner of 
Internal Revenue. No. 3827. 

Decision of Board of Tax Appeals, 30 BTA 1115, reversed. 


Depreciation Allowances.—Board’s sustaining of Com- 
missioner’s allowance of 8% per cent as a proper deprecia- 
tion rate on “leggers” used in the leg section of women’s 
full-fashioned hosiery is held to have been justified, from 
the facts and proof before it. The case depends on the 
evidence adduced in the present case, even though the 
Board had, in prior pre relating to a prior year, 
allowed a 15 per cent rate.—U. S. Circuit Court of Appeals, 
Third Circuit, in Robert Tait v. Commissioner of - Internal 
Revenue; William Tait v. Commissioner of Internal Revenue; 
Charles A. Scott v. Commissioner of Internal Revenue. Nos. 
5693-5695. March term, 1935. 

Memorandum decision of Board of Tax Appeals affirmed. 


Depletion of Gas Wells—Where a taxpayer is engaged 
in the business of producing gas from wells and also of 
transporting it to consumers, the allowance for depletion 
of the gas wells under the Revenue Act of 1928 (27% per 
cent of the gross income from the property, which shall 
not exceed 50 per cent of the net before deducting deple- 
tion) must be computed on the income from the wells as 
determined after eliminating all income and deductions 





Circuit Court of Appeals, Second Circuit, in Consumers Nat- 
ural Gas Company v. Commissioner of Internal Revenue. 
Decision of Board of Tax Appeals, 30 BTA 1263, affirmed. 


1. The petitioner was entitled to have depreciation on 
that portion of its plant and equipment acquired prior to 
March 1, 1913 computed on the basis of the valuation as of 
that date if such valuation was greater than the depreciated 
cost. The court holds the Board erred in practically dis- 
regarding as having “very little weight” because based on 
reproduction costs, the oral testimony as to the 1913 value 


(Continued on page 500) 



























































































































































































































The Processing Tax Dilemma 

NCERTAINTY over the validity of the taxes 

levied under the AAA may be ended before the 
close of this year as the result of the decision of the 
United States Circuit Court of Appeals for the First 
Circuit, on July 13, in the case of William M. Butler, 
et al. Receivers of Hoosac Mills Corporation v. United 
States of America. 

The Appellate Court held that the processing and 
floor stocks taxes are unconstitutional, and thereby 
reversed the decision by the District Court, 8 Fed. 
Supp. 552, which was rendered on October 19, 1934, 
prior to the decisions of the United States Supreme 
Court in ae Refining Company, et al. v. Ryan 
et al., 293 U. S. 388, 426, and the Schechter Poultry 
Corporation case, decided May 27, 1935. An early 
appeal by the Government to the United States Su- 
preme Court is expected. 


The Appellate Court overruled the Government’s 
contention that the issue involved is whether Con- 
gress can appropriate funds raised by general taxation 
for any purpose deemed by Congress in furtherance 
of the “general welfare,” holding, instead, that the 
question is whether Congress has any power to con- 
trol or regulate matters left to the states and levy a 
special tax for that purpose. 

From this premise the main conclusions reached 
by the court were: 

1. The power of Congress to regulate interstate 
commerce does not authorize it to ‘do so by taxing 
products either of agriculture or industry before they 
enter interstate commerce, or otherwise to control 
their production merely because their production 
may indirectly affect interstate commerce. 

2. In making benefit or rental payments and in 
establishing tax rates, an improper delegation of pow- 
er is conferred upon the Secretary of Agriculture, 
the standards under the law [Secs. 2, 8, 9, 11, 15 
and 16 of the AAA] by which the Secretary of Ag- 
riculture is to proceed being too indefinite. 

The power to impose a tax and to determine what 
property shall bear the tax can only be determined by the 
legislative department of the government. If Congress 
undertakes to lay down a guide for an administrative officer 
to follow in carrying out its mandates, it must be by an 
intelligible and reasonably definite standard. * * * The 
balance between production and consumption of certain 
commodities, or the equalizing of the purchasing power 
thereof between certain widely separated periods alone 
forms no such standard. 

No judgment was given as to whether the process- 
ing tax and floor taxes are direct taxes, or, if excise 
taxes, are uniformly laid. Consideration of that 


question was deemed to be unnecessary if Congress 
has invaded a field over which it has no control un- 
der the Constitution, or the Secretary has been un- 
lawfully vested with legislative powers. 

The opinion in several instances cites from the 
opinions of the United States Supreme Court in the 
Schechter Poultry Corporation, and Panama Refining 
Company cases, in which the validity of the NRA was 
involved, to support the conclusion that Congress 
is not authorized to control interstate commerce by 
taxing products before they enter into interstate 
commerce and that in providing for the assessment 
of processing taxes there is an unauthorized delega- 
tion by Congress of its legislative powers. 

On July 18 the Department of Justice announced 
that the Appellate Court decision in the Hoosac Mills 
case does not prevent future collection of processing 
taxes except in that particular case. Furthermore, 
it was reiterated that this case will be carried to the 
Supreme Court as quickly as possible. 


On July 19 the suits for injunction against col- 
lectors to prevent collection of processing taxes, in 
all parts of the country, totaled 356, with many more 
in prospect. In the matter of the injunction suits 
the statement by the Department -of Justice says: 

These injunction cases raise an additional and different 
question from those involved in the Hoosac Mills case. A 
statute of long standing [Sec. 3224, Revised Statutes] pro- 
vides that no injunction shall be granted to restrain the 
collection of any tax. This statute has been heretofore 
adhered to by the courts except in the most extraordinary 
and exceptional circumstances. It rests with the Court in 
each case to determine whether it will adhere to or depart 
from this statute. For the reasons stated the Government 
must oppose all efforts to restrain the collection of proc- 
essing taxes unless and until the Supreme Court directs 
otherwise. 

Up to July 18 Federal district courts in various 
parts of the country had granted restraining orders 
to seventy-three processors. In four cases, involving 
twenty-seven processors, injunction was denied. The 
Government is resisting the granting of injunctions 
in all pending cases, but, in the event that an injunc- 
tian is granted, is requesting that the taxpayers be 
required by the court to post a bond or pay taxes, 
penalties and interest into the custody of the court 
as a condition to the granting of injunctive relief. 
Where such relief has been granted, the courts have 
given the Government the requested protection. 


The rush of suits for injunctive relief started when 
the House cf Representatives on June 18 passed 
H. R. 8492, which included provisions to retroactive- 
ly ratify the assessment and collection of some 
$900,000,000 in processing taxes assessed as provided 
by law, under regulations of the Secretary of Agri- 

















Aug 


cult 
or ¢ 
and 
pro 
mel 
ate 
rec 
atte 
or 

fun 
15, 
ang 
vis 
est 
of 

cee 
ha: 
art 
or 

res 
lec 
an 
wi 


ti 
ta 


in 
SI 
re 
ta 


ma ma 


a i ad di 





ress 
un- 
un- 


the 

1 the 
ning 
was 

rress 
e by 
state 
nent 


lega- 


need 
Mills 
sing 
10re, 
» the 


col- 


nore 
suits 
LYS: 
erent 
e. A 
pro- 
n the 
ofore 
inary 
irt in 
epart 
iment 
proc- 
irects 


rious 
rders 
ving 

The 
tions 
junc- 
rs be 
axes, 
court 
elief. 
have 


when 
assed 
‘tive- 
some 
vided 
A gri- 


August, 1935 


culture; to prohibit the bringing of suits for refunds 
or credits of taxes on the grounds of their invalidity ; 
and to prohibit suits to enjoin the collection of 
processing taxes and obtain a declaratory judg- 
ment in connection with them. On July 19 the Sen- 
ate amended the bill to allow access to the courts to 
recover illegally paid processing taxes, but, on or 
after the date of adoption of the amendment, credit 
or refund would be allowed in all cases, except re- 
funds or credits under Section (a) or (c) of Section 
15, Section 16, or Section 17 of the AAA and credits 
and refunds of taxes paid with respect to the pro- 
visions of the Tariff Act of 1930, only if claimant 
establishes to the satisfaction of the Commissioner 
of Internal Revenue, or in the case of a judicial pro- 
ceeding establishes in such proceeding (1) that he 
has not included such amount in the price of the 
article with respect to which the tax was imposed 
or of any article processed from the commodity with 
respect to which it was imposed, that he has not col- 
lected from the vendee any part of such amount, 
and that the price paid to the producer [farmer] 
was not reduced by any part of such amount, or (2) 
that he has repaid such amount to the ultimate pur- 
chaser of the article, or in case the price paid to the 
producer was reduced by such amount, to such pro- 
ducer. Any judgment or decree by any Federal or 
state court could not be entered for damages for the 
collection thereof, unless the claimant establishes the 
foregoing facts in addition to all other required facts. 
If the Senate modification remains in the bill 
as finally passed, the difficulties of proving that a 
refund is due, even if the AAA taxes are held invalid, 
are so great as to make recovery of taxes by proces- 
sors almost impossible. Hence processors have con- 
tinued to seek relief by injunction from collection of 
taxes that are due. 

Following are summaries of two recent decisions 
in suits for injunction against collection of proces- 
sing taxes, one granting and the other denying a 


restraining order against collection of processing 
taxes: 


Injunctive Relief Granted in F. G. Vogt & Sons 

In granting a ten-day extension of a temporary 
restraining order against collection of the processing 
tax on hogs in the case of F. G. Vogt & Sons, Inc. 2 
Walter J. Rothensies, Collector, the United States 
District Court for the Eastern District of Pennsyl- 
vania handed down a decision which disagrees in 
part with that of the United States Circuit Court 
of Appeals for the First Circuit in the Hoosac Mills 
Corporation case. The chief points in the decision in 
the Vogt case are as follows: 

1. When examined in the light of the principles 
relating to the delegation of legislative power as re- 
cently set forth by the Supreme Court in Panama Re- 
fining Company v. Ryan, 293 U.S. 388, and Schechter 
Poultry Corporation v. U. S. decided May 28, 1935, 
the delegation of power in the processing tax feature 
of the AAA is clearly invalid. 

2. The remaining contentions of the plaintiff against 
the validity of the tax are not sustained: (a) That it 
is not a tax levied for a public purpose, (b) that the 
taxing feature is merely a disguise under cover of 
which the Congress is attempting to enter and oc- 
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cupy a field lying beyond the scope of the Commerce 
Clause and barred by the Tenth Amendment—the 
regulation of the farmers’ intrastate business of pro- 
ducing and marketing foodstuffs, and (c) that the 
tax contravenes the Fifth Amendment in point of be- 
ing arbitrary and capricious because the rate of tax 
bears no reasonable relation to the subject taxed and 
because it has reached a point where it is destructive 
and ruinous to the business of the taxpayer and may, 
so far as any limitation in the Act is concerned, go 
higher. 

3. As to remedy, the Court is in accord with the 
views of the U. S. District Court, Western District 
of Kentucky (Judge Dawson) in Penn. v. Glenn, 10 
Fed. Supp. 483, that the occasion is a proper one for 
a decree under the Declaratory Judgment Act. As 
to the matter of injunctive relief, depending in part 
upon the effect of the threatened collection upon the 
business of the taxpayer, a temporary restraining or- 
der already granted is extended for ten days to enable 
the Court to give further consideration to the evi- 
dence on this point. 


Section 3224 Prohibits Relief by Injunction, says 
Washington District Court 


In the case of Fisher Flouring Mills Company v. 
Alexander McK. Vierhus, decided July 11, 1935, the 
U. S. District Court, Western District of W ashing- 
ton, Southern Division, denied injunctive relief 
against payment of processing taxes, holding that 
Section 3224, Revised Statutes, forbids an injunction. 
The Court refused to follow Penn v. Glenn, 10 Fed. 
Supp. 483, concluding that the declaratory judgment 
law is not applicable to suits of this character, inas- 
much as, if a declaratory judgment be given the 
effect of a decretal order enjoining, then the declara- 
tory judgment law repeals Section 3224 by implica- 
tion. 

Order denies injunction, temporary or permanent, 
and denies a judgment declaratory of the constitu- 
tionality or unconstitutionality of the AAA. 


Internal Revenue Receipts for Fiscal Year 1935 
Show Increase 


NTERNAL revenue collections for the fiscal year 

ended June 30, 1935, totaling $3,297,300,578, were 
$625,061,384.28, or 19 per cent higher than for the 
preceding fiscal year, according to a report by Com- 
missioner of Internal Revenue Guy T. Helvering.? 


Collections for the fiscal year 1935 showed an in- 
crease over those of the preceding fiscal year in each 
classification. Income tax collections rose from 
$817,025,339.72 to $1,099,489,864.55, an increase of 
$282,464,524.83. Miscellaneous tax collections jump- 
ed from $1,483,790,969.16 to $1,671,409,000.42, an in- 
crease of $187,618,031.26. Agricultural Adjustment 
taxes produced revenue of $526,401,713.83, as against 


$371,422,885.64 for the previous year, an increase of 
$154,978,828.19. 


For the fiscal year 1935, the yield from the corpo- 
ration income tax was 52.2 per cent of the total in- 


1 Other concerns involved in the decision are Ritzville Flouring Mills, 
Centennial Flouring Mills, Valley Four Flour Mills, Inc., and Preston- 
Shaffer Milling Company. 


* See table of collections by collection districts on page 499. 
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come tax receipts; total income tax collections were 
30.3 per cent of total internal revenue receipts; agri- 
cultural adjustment tax collections were practically 
the same as receipts from the individual income tax 
and constituted 10 per cent of all internal revenue 
receipts; miscellaneous taxes were the principal 
source of income, providing 51 per cent of all internal 
revenue. 

Collections in five states, New York, Illinois, 
North Carolina, Pennsylvania and California, in the 
order named, were more than half of the internal 
revenue receipts during the fiscal year 1935. North 
Carolina’s position is due principally to taxes paid 
by the tobacco industry in that state. The actual 
incidence of the tobacco tax is, of course, on users 
of tobacco products throughout the country. 


Two Named to Fill Vacancies on the 
Board of Tax Appeals 


UBJECT to approval by the Senate, President 

Roosevelt on July 18 appointed William W. 
Arnold, representative from the Twenty-third Dis- 
trict of Illinois, and Arthur J. Mellott, deputy com- 
missioner of internal revenue, in charge of the 
Alcohol Unit, to fill two existing vacancies on the 
Board of Tax Appeals. 

Mr. Arnold was named to succeed Jed C. Adams, 
deceased, for the term expiring June 2, 1944. Mr. 
Mellott’s nomination is to succeed E. J. Goodrich, 
resigned, for the term expiring June 2, 1936. 


Federal Tax Legislation Developments 


N its assignment of drafting a tax bill to conform 

with the recommendations of President Roose- 
velt * a division of opinion in the committee as to 
whether any tax increases at the present time are 
advisable delayed formation of a bill longer than 
was originally anticipated. At this writing (July 24) 
final agreement by the majority of the members on 
the various tax increases or new taxes had not been 
reached. 

Probabilities as to the various tax schedules of 
the bill were as follows: Increased surtax rates on 
individual incomes in the higher brackets only; a 
graduated income tax on corporations but with 
narrower rate range above and below the present 
rate of 1334 per cent than was first considered; the 
possibility of a supplemental tax on excess profits 
of corporations; an inheritance tax at rates from 4 
per cent on the first bracket, $50,000 to $60,000 in the 
case of blood relatives, to a maximum of 75 per cent 
on inheritances of $10,000,000 or over. Blood rela- 
tives under the tentative schedule would be taxed 
on inheritances in excess of $50,000; in the case of 
“strangers in blood”’only $10,000 would be exempt. 

Hearings by the Ways and Means Committee on 
the Administration tax bill were begun Monday 
July 8 and continued during the remainder of the 
week. 

The first witness was Secretary of the Treasury 
Morgenthau, who provided estimates of the probable 
amount of revenue that would be produced by a 
number of hypothetical rate-schedules submitted to 





3The text of President Roosevelt’s special tax message appears in 
the July, 1935 issue of Tue Tax Macazine, p. 407-408. 
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the Treasury by Samuel B. Hill, chairman of the 
Subcommittee on Taxation of the Ways and Means 
Committee. Estimated revenues from the several 
types of taxes, at minimum and maximum proposed 
rates were as follows: 


1. Inheritance and gift taxes 


$ 7,300,000 to $728,000,000 
2. Increased surtax rates on large 


individual incomes ........ 5,100,000 to 32,600,000 
3. Graduated corporation income 

fee ee Taree 66,900,000 to 102,200,000 
4. Taxation of dividends received 

by corporations ........... 39,700,000 


Accordingly, total additional revenue which would 
be derived from various tax schedules submitted 
would range from a minimum of $119,000,000 to a 
maximum of $902,500,000. 

Following are brief summaries of statements made 
at the hearings by other than Government officials: 

M. L. Seidman, of New York, N. Y., appearing 
for the New York Board of Trade: 


_ Unequivocably advocated increased taxation that the na- 
tional budget may be brought into balance at some “rea- 
sonably future time.” The increase in taxes, he said, 
should be applied not only to the higher income and estate 
tax brackets, but rates on all incomes and estates should 
be proportionately increased. Opposed differentiation in 
taxing the income of corporations, and recommended, in- 
stead, that small corporations having a net income of less 
than $25,000 be given an exemption of $2,000. 

Robert Jolly, Houston, Tex., president of the 
American Hospital Association: 

Sought provision in income tax law to exempt from the 


tax gifts made to hospitals which are not operated for 
profit. 


R. V. Fletcher, attorney at law, Washington, D. C., 
representing the Association of American Railroads: 


Opposed progressive, sliding scale of income tax rates 
upon corporations, and particularly upon railroads. With 
other statistical information, Mr. Fletcher presented a table 
showing the estimated income tax at proposed rates, gradu- 
ated from 10 to 17% per cent, for those class I carriers 
paying Federal income taxes in 1934. In the aggregate, 
according to the tabulation, the increase over the tax under 
present law, based on 1934 income, would be 23.8 per cent. 


Howard B. Bishop, Easton, Pa., representing Ster- 
ling Products Corporation: 
Proposed a new Federal tax system which would exempt 


income spent in consumption but tax saved income at a 
high rate. 

3enjamin C. Marsh, Washington, D. C., represent- 
ing The People’s Lobby: 

Favored heavy and progressive taxation of incomes 
starting with $3,000, and taking practically all incomes over 
$50,000, including income from Government bonds; doubling 
of estate and gift taxes in the lightly taxed lower as well 
as higher brackets; heavy taxation of liquid corporation 
surpluses; and taxation of land values. These taxes, lhe 
said, are the alternative to early repudiation, by inflation, 
or directly. Suggested practically the same rates on 
income, corporate and individual, and on estates as are in 
effect in England. With one-half of our wealth, Great 
Britain derives in revenue approximately twice as mucli 
from the individual and corporation income tax and estate 
taxes as the United States does, he asserted. Did not favor 
progressive taxes on corporation profits. 

A. M. Loomis, Washington, D. C., representing 
the American Association of Creamery Butter Man- 
ufacturers: 

Presented arguments against a corporation tax with a 
differential based upon mere size. Stated that “probably 
there would be no objection to a corporation tax graded 
upon the rate of dividend.” 

Frederick P. Kellogg, New York City, president ol 
Community Chests and Councils, Inc.: 
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Plead for exemption from tax of contributions by corpo- 
rations to community chest funds. 


Hugo W. Noren, Pittsburgh, Pa.; 
resented the Mayor of Pittsburgh. 

Condemned the present tax system and advocated a 
single tax on land. Said Article VIII of the Articles of 
Confederation provided the true source of Federal revenue. 
When wonder was expressed by Representative Fred Vin- 
son why the “fathers did write that in the Constitution,” 
Mr. Noren replied, “The Constitution was largely made 
by ground racketeers.” 


George Lewis Marklan, of Philadelphia, president 
of Philadelphia Board of Trade: 

Opposed increased taxes on wealth in general without 
specific discussion of the President’s tax proposals. Testi- 


mony ended in a controversy over wealth acquisition 
methods of certain industrialists. 


John Day Jackson, publisher and proprietor of the 
New Haven (Conn.) Register: 

Presented statement exclusively in opposition to in- 
creased estate taxes and imposition of an inheritance tax as 
an additional tax. Pointed out the large losses that might 


occur if estates are compelled to liquidate to meet higher 
taxes of the kind. 


Simon B. Fox, Indianapolis, Ind.: 

Statement involved principally suggestions for prevent- 
ing evasion of taxes. 

Smith F. Ferguson, vice president of General Time 
Instruments Company. 


Proposed amendment to Section 351 of the Revenue 
Act of 1934 designed to permit corporations organized 
as holding companies, which supervise, direct, and finance 
manufacturing companies which they control, to use divi- 
dends derived from a prosperous subsidiary to aid and 
expand the business of a weaker unit without subjecting 
such earnings to the 40 per cent tax under Section 351. 


George B. Chandler, Columbus, Ohio, secretary of 
the Ohio Chamber of Commerce: 

Opposed the proposed new taxes, in toto, and incidently 
the New Deal legislation in general. Testimony precipi- 
tated a heated verbal battle that clearly delineated con- 
flicting political opinions but added little tax information. 


Robert L. Lund, chairman of the Board, National 
Association of Manufacturers: 

Favored continuance of .present Federal taxes and cur- 
tailment of public expenditures until the budget is definitely 
balanced. Particularly opposed the graduated tax on cor- 
porations. “Business recovery is of paramount importance,” 
he said, “and will produce more relief than the present Gov- 


ernment expenditures, and will produce more revenue than 
the proposed increased rates.” 


Noel Sargent, secretary and economist of the 
National Association of Manufacturers: 


Spoke solely with reference to the graduated corpo- 
ration income tax proposal. In support of his own opinion 
that such a tax violates the principle that taxes should 
be related to ability to pay, he presented the conclusions 
of a number of leading economists, including Prof. Harley 
IL. Lutz of Princeton University, Prof. C. C. Plehn of 
the University of California, Prof. H. A. Millis of the 
University of Chicago and other students of taxation. As 
an argument against the tax he called attention to the 
opinion of leading tax authorities, with which he agreed, 
that an income tax cannot be shifted and when paid by 
a corporation must be borne by the stockholders. 


Julian D. Conover, Washington, D. C., secretary 
of the American Mining Congress: 


Submitted that the proposed graduated income tax on 
corporations is an improper means of raising revenue for 
the following reasons: (1) It is inequitable; (2) it con- 
stitutes an overburden to enterprise; (3) it will retard 
recovery; (4) it will tend to discourage development of 
mineral resources. 


Chester H. Gray, Washington, D. C., representing 
the American Farm Bureau Federation: 


stated he rep- 
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Advocated increase in Federal estate taxes with gradua- 
tions so that a 25 per cent rate will apply to net estates of 
$250,000, with a maximum rate of 75 per cent on estates 
of $10,000,000 and over. Suggested gift tax rates of two- 
thirds or three-quarters of the estate tax rates. As to taxa- 
tion of profits of corporations, he favored either a graduated 
tax, or a flat tax higher than 1334 per cent, with an excess- 
profits tax. 

©. G. Saxon, professor of Business Administration, 
Yale University: 


Stated that it would appear wiser, not only economically 
and socially but politically, to postpone the tax proposals 
until next year or such time as expenditures can be heavily 
cut simultaneously with tax increases. In 1934, he said, 
for the first time since 1930, incorporated enterprises in this 
country in the aggregate showed a profit. 

Condemned a graduated corporation income tax as being 
utterly unsound in principle, discriminating in its effect, 
and, if adopted as a national policy, would in all probability, 
in the near future have disastrous economic and social 
effects. Without approving an excess profits tax, Professor 
Saxon stated: “In order to justify the graduated corporate 
tax at all, it should be based upon the percentage of profit 
on the ratio of earnings to net worth after a minimum ratio 
has been determined for the normal corporate income-tax 
rate.” He advised the committee to read a chapter in the 
second volume of Taussig’s Principles of Economics which 
presents arguments against graduated taxes. 

The proposal for a tax on dividends received by corpo- 
rations from other corporations was disapproved on the 
following grounds: (1) It would be_ discriminatory 
against investors in corporations and particularly in large 
corporations; (2) it would have a deflationary effect on 
the stocks owned, for large-scale liquidation; (3) the rev- 
enue yield would be comparatively small; (4) there is ade- 
quate control of stock ownership in competing corporations 
through the Clayton Act. 


R. E. Wood, president, Sears, Roebuck & Co.: 


Statement by letter approved in principle the proposed 
inheritance taxes and increases in personal-income taxes, 
opposed a graduated corporation tax. Such a tax, he 
said, completely violates the universally accepted principle 
that taxes should be levied in accordance with ability to 
pay, and furthermore it would introduce into business a 
disturbing element of far-reaching consequences. “With 
proper restraints upon consolidations and mergers and 
proper enforcement of the antitrust laws, the question of 
the optimum size of corporations in any particular line of 
business, will take care of itself.” 


Fred H. Clausen, president of Van Brunt Mfg. 
Co., Horicon, Wis., and chairman of the Committee 
on Federal Finance of the United States Chamber 
of Commerce: 


New or increased taxes, though they may be advisable at a 
later date, should not be enacted now and some of the pro- 
posed taxes should at no time be enacted. “What the coun- 
try now needs is more income that may be taxed, not taxes 
that present the danger of driving wealth and income into 
the ground or avenues of escape * * * present forms 
and rates of taxes will quickly produce very much greater 
revenues if business activity is restored. * * * Itisa 
well established fact that high rates may defeat the purpose 
of producing more revenue.” Mr. Clausen’s statement 
mainly presented objectionable aspects of a graduated cor- 
poration tax and a tax on dividends received by one corpo- 
ration from another. 


Roy C. Osgood, vice president of First National 
Bank of Chicago, IIl., and member of the Committee 
on Federal Finance, Chamber of Commerce of the 
United States. 


Opposed increased estate tax rates and new tax on inheri- 
tances. Held unacceptable the theory that a large fortune 
is a public menace, to be destroyed by taxes when its 
holder dies. “The best justification of a capitalistic sys- 
tem,” he said, “is the fact that, by and large, wealth tends 
to come into possession of people who are the best cus- 
todians of it.” Made an appeal “that in the public interest 
and as a matter of fair treatment of private property and 
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personal rights, no schedule be adopted that will tend to 
drive fortunes into the ground or into avenues of escape, 
or will wreck enterprises that are now so needed to furnish 
employment.” 


E. C. Alvord, attorney at law, Washington, D. C., 


representing the United States Chamber of Commerce : 
Opposed increase in surtax rates. Presented statement 
in support of the following “conclusions” 
(1) A revenue bill should be proposed only after ade- 
quate opportunity. for research, study, and consideration. 
(2) The proposed increases will drive capital from in- 
come-producing activities and enterprises into tax-exempt 
securities. From the long-term point of view, they will 
not produce more revenue, but, on the contrary, less. 
(3) A liberalization of our present revenue law, consid- 
ered from the point of view of equity to taxpayers, of 
restoration of business activity, and of an increase in Gov- 
ernment revenue, is of greater importance at this time than 
the imposition of increased but unproductive taxes. 


George H. McCaffrey, New York City, represent- 
ing The Merchants’ Association of New York: 

Urged that new taxes be deferred until such taxes may 
be duly considered and enacted as part of a properly coordi- 
nated plan for balancing the Federal Budget. 


James L. Donnelly, executive vice president of the 
Illinois Manufacturers Association : 
Appeared in opposition to a graduated rate of tax on 


corporation income. Was given permission to file con- 
structive suggestions. 


Dr. Sidney E. Goldstein, chairman of the Commis- 
sion on Social Justice of the Central Conference of 
American Rabbis, New York City: 

Approved the principles embodied in the President’s tax 
message to Congress and urged “legislation that will dis- 
tribute income more equitably than it is distributed in the 
United States at the present time.” 


Miscellaneous Tax Bills Before Congress 


Following are summaries of tax bills introduced 
or advanced during the past month: 


Alcoholic Beverages: Occupational Tax.—H. R. 8539 
(Rep. Doughton of North Carolina), a bill to “further pro- 
tect the revenue from distilled spirits, wine, and malt bev- 
erages, to regulate interstate and foreign commerce and 
enforce the postal laws with respect thereto, to enforce 
the Twenty-first Amendment, and for other purposes, 
provides for an occupational tax at the rate of $10 per 
annum to be paid by the following businesses: 

(1). Importers importing into the United States distilled 
spirits, wine, or malt beverages; 

(2) Persons engaged in selling, or shipping for sale, 
in interstate or foreign commerce, distilled spirits, wine or 
malt beverages imported into the United States; 

(3) Distillers of distilled spirits, producers of wine, and 
producers of malt beverages; 

(4) Rectifiers and blenders of distilled spirits or wine; 

(5) Persons engaged in the business of purchasing for 
resale at wholesale distilled spirits, wine, or malt beverages; 
and 

(6) Any other person not included in the foregoing, 
who is the holder of a basic permit issued under this Act, 
and is engaged in any business covered by such permit.— 
Referred to the House Ways and Means Committee, June 18, 
1935. 


Banks and Insurance Companies; Deductions from 
Gross Income.—H. R. 8654 (Rep. Cullen of New York) 
provides for the deductibility of dividends paid or accrued 
by banking associations and insurance companies on pre- 
ferred stock owned by a corporation organized under an 
Act of Congress, if such corporation is an instrumentality 
of the United States and is exempt from Federal incom> 
taxes.—Referred to the House Committee on Ways and 
Means, June 25, 1935. 


Bank Taxation.—H. R. 8610 (Rep. Steagall of Alabama) 
provides for amendment of Section 5219 of the Revised 
Statutes relating to the taxation of national banks, to per- 
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mit states to levy on national banks taxes measured by net 
income received from all sources, if such taxation is not 
greater than that imposed upon state banks. It is further pro- 
vided that whefe a state imposes a tax on the net income of in- 
dividuals or corporations or a franchise tax on corporations is 
based upon net income, dividends from national banks may be 
included in taxable income only if dividends from state banks 
are similarly included, and that dividends from national banks 
located without the state may be taxed but at no higher 
rate ihan is imposed on the dividends from foreign corpo- 
rations. In case of a tax on shares, it is provided that 
shares of any national bank owned by nonresidents of any 
state shall be taxed by the district or by the state where 
the bank is located and not elsewhere; and such association 
would be required to make the return of such shares and 
pay the tax thereon as agent of such nonresident share- 
holders.—Referred to the House Committee on Banking and 
Currency, June 21, 1935. 


Capital Tax on a Person Who Marries an Alien.— 
H. R. 8658 (Rep. Cannon of Wisconsin) provides that any 
citizen of the United States who shall marry an alien shall 
pay a capital tax on the money value of his property, 
whether located in the United States or elsewhere at the 
following rates: above $100,000 and below $200,000, 10 per 
cent; above $200,000 and below $500,000, 20 per cent; above 
$500,000, 25 per cent.—Referred to the House Committee on 
Ways and Means, June 25, 1935. 


Contributions to Unemployment-benefit Funds—Deduc- 
tions from Gross Income.—S. 3046 (Sen. Duffy of Wiscon- 
sin) provides for amendment of the Revenue Act of 1934 
to allow as deductions from gross income contributions 
to unemployment-benefit funds made under laws of any 
state, territory, or possession, or the District of Columbia. 
—Referred to the Committee on Finance, June 14, 1935. 


Exemption from Local Taxation.—S. 3081 (Sen. Logan 
of Kentucky) is a bill providing for exemption of publicly 
owned interstate highway bridges from local taxation. If 
such bridge is operated as a toll bridge the requirement for 
tax exemption is that all tolls received, less the actual 
cost of operation and maintenance shall be applied to 
repayment of the public authority for cost of the bridge, 
or to the amortization of such costs, and that after such 
costs have been repaid such bridge shall thereafter be main- 
tained and operated free of tolls-—Referred to the Commit- 
tee on Interstate Commerce, June 18, 1935. 

S. 3107 (Sen. Barkley of Kentucky) is essentially the 
same as S. 3081. 


Estate Tax: Inclusion of Insurance in Gross Estate.— 
H. R. 8806 (Rep. Taylor of Tenn.) provides for amend- 
ment of Section 302(g) of the Revenue Act of 1926 by 
addition at the end thereof of the phrase “whether or not 
any or all legal incidents of ownership or control be waived 
or possessed.” The first part of Section 302, as amended, 
reads, and subsection (g) with proposed amendment would 
read as follows: 


Sec. 302, Act of 1926 as amended. The value of the gross estate of 
the decedent shall be determined by including the value at the time 
of his death of all property, real or personal, tangible or intangible, 
wherever situated, except real property outside the United States * * *. 

(g) To the extent of the amount receivable by the executor as in- 
surance under policies taken out by the decedent upon his own life; ani 
to the extent of the excess over $40,000 of the amount receivable by all 
other beneficiaries as insurance under policies taken out by the decedent 
upon his own life, whether or not any or all legal incidents of ownership 
or control be waived or possessed. 


Words in italics indicate the proposed change. 


Farmers’ Home Corporation.—S. 2367 would create a 
new instrumentality of the United States, to be known as 
the “Farmers’ Home Corporation” “to promote more 
secure occupancy of farms and farm homes, to correct the 
instability resulting from some present forms of farm 
tenancy, to engage in rural rehabilitation, and for other 
purposes.” The Corporation would be authorized to issue 
bonds not to exceed one billion dollars, which would be 
exempt, both as to principal and interest, from all taxation 
(except surtaxes, estate, inheritance, and gift taxes), “now 
or hereafter imposed by the United States or any District, 
Territory, dependency, or possession thereof, or by any 
State, county, municipality, or local taxing authority.” The 
Corporation, including its franchise, its capital, reserves, 
and surplus, its loans and income, and its personal prop- 
erty are likewise made exempt from such taxes.—Passed 
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the Senate June 24, 1935. In the House June 26, 1935. Re- 
ferred to the Committee on Agriculture June 26, 1935. 


Interest on Delinquent Taxes.—S. 2296 (Sen. McAdoo of 
Calif.) provides for reduction of the interest rate on delin- 
quent taxes from 1 per cent a month to one-half per cent 
a month.—A pproved by the Senate Finance Committee, July 
11, 1935. 


Manufacturers’ Excise Taxes.—H. R. 8753 (Rep. McCor- 
mack of Mass.) provides for amendments to Sections 620(3), 
621(a)(3), 621(c), 626(b) and 630 of Title 1V of the Rev- 
enue Act of 1932, as amended, relating to manufacturers’ 
excise taxes, as follows: 


1. Amendment of Section 620(3) of the Revenue Act of 
1932, as amended, providing that no tax under Title IV 
(Manufacturers’ Excise Taxes) shall be imposed with 
respect to the sale of any article—“for resale by the vendee 
to a State or political subdivision thereof for use in the 
exercise of an essential government function, if such article 
is in due course so resold” to read, in place of preceding 
words in quotation marks, as follows: 

For the exclusive use of the United States, any State, territory or any 
political subdivision of the foregoing, or the District of Columbia. 

2. Amendment of Section 621(a)(3), of the Revenue Act 
of 1932, as amended, relating to credits and refunds, to 
read as follows [proposed changes shown in italics]: 

(3) to a manufacturer, producer, or importer, in the amount of tax 
paid by him under this title with respect to the sale of any article to any 
vendee, if the manufacturer, producer, or importer has in his possession 
such evidence as the regulations may prescribe that after the date this 
amendment takes effect— 

(A) such article was, by any person, e - 

(1) resold for the exclusive use of the United States, any State, terrt- 


tory of the United States, or any political subdivision of the foregoing, 
or the District of Columbia; 

(2) used or resold for use as fuel or lubricating supplies for aircraft 
actually engaged in foreign commerce, or as fuel supplies, ships’ stores, 
sea stores, or legitimate equipment on vessels of war of the United 
States or of any foreign nation, vessels employed in the fisheries or in 
the whaling business, or actually engaged in foreign trade or trade be- 
tween the Atlantic and Pacific ports of the United States, or between the 
United States and any of tts possessions; 

(3) in the case of products embraced in paragraph 2 of Section 617 
(c) of the Revenue Act of 1932, as amended, used or resold for use 
otherwise than as fuel for the propulsion of motor vehicles, motor boats, 
or airplanes and otherwise than in the production of such fucl: Provided, 
however, That no credit or refund shall be allowed or made under this 
paragraph in the case of sales or uses of products commonly or com- 


mercially known or sold as “gasoline’’; including casinghead and natural 
gasoline. 


(4) in the case of lubricating oils used or resold for nonlubricating 
purposes. 


(B) the manufacturer, producer, or importer has repaid or agreed to 
repay the amount of such tax to the ultimate vendor or has obtained the 
consent of the ultimate vendor to the allowance of the credit or refund. 


3. Amendment of Section 621(c) of the Revenue Act of 
1932, as amended, relating to interest on tax refunded or 
credited, to read as follows: 

(e) Interest shall be allowed at the rate of 6 per centum per annum 
with respect to any amount of tax under this title credited or refunded, 
except that no interest shall be allowed with respect to any amount of 
tax credited or refunded under the provisions of subsection (a) hereof. 


[Under present law, in no case is interest allowed on 
credits or refunds of manufacturers’ excise taxes imposed 
under Title IV of the Revenue Act of 1932, as amended. 
—Editor.] 


4. Amendment of Section 026(b) of the Revenue Act of 
1932, as amended, so as to reduce the interest added as 
a part of the tax if the tax is not paid when due from 
1 per cent a month to a rate of 6 per cent per annum. 


5. Amendment of Section 630 of the Revenue Act of 
1932, as amended, relating to exemption from tax of cer- 
tain supplies for vessels, to include in articles on which 
no tax is imposed any article sold for “use by the vendee 
as fuel or lubricating supplies for aircraft actually engaged 
in foreign commerce.” 


Postage.—H. R. 8493 (Rep. Celler of New York) pro- 
vides for restoration of the 2-cent rate of postage on first- 


class mail matter.—Referred to the Committee on IIl’ays and 
Means, June 14, 1935. 


Government Securities; Taxation—S. 3106 (Sen. Byrd 
of Virginia) provides that “notwithstanding any prd6vi- 
sions of existing law to the contrary, all securities here- 
after issued by or under the authority of the United States, 
and the interest therefrom shall be subject to taxation by 
the United States, by any territory, dependency, or pos- 
session thereof, or by any state, municipality, or local tax- 
ing authority; but no such tax shall be imposed on any 
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such security or the interest derived therefrom in such 
manner as to discriminate against such security or inter- 
est and in favor of similar securities, or the interest derived 
therefrom issued by or under the authority of the taxing 
territory, dependency, possession, state, county, municipal- 
itv or local authority.”—Referred to the Committee on 
Finance, June 20, 1935. 


H. J. Res. 334 (Rep. Mahon of Texas) proposes an 
amendment to the Constitution to read as follows: 


ARTICLE — 

Section 1. From and after the adoption of this amendment, neither 
Congress nor any State or subdivision thereof shall have power to 
exempt from taxation bonds, securities, or other form of indebtedness 
issued by the Government of the United States or by any State govern- 
ment or subdivision thereof. 

Src. 2. Incomes derived from bonds, securities, or any other form of 
indebtedness issued by the government of the United States or by any 
State government or subdivision thereof shall be subject to taxation by 
the United States Government and/or the governments of the states, 
but no discrimination may be made by the Government of the United 
States against incomes derived from such securities by the states, and 
likewise no discrimination may be made by the states against incomes 
vet from such securities issued by the Government of the United 
States. 


—Referred to the Committee on Judiciary, June 20, 1935. 


Another measure (S. J. 150, Sen. Byrd of Virginia) pro- 

poses an amendment to the Constitution to read as follows: 
: ARTICLE — 

The United States shall have power to lay and collect taxes on securi- 
ties, and the income derived therefrom, issued after the ratification of 
this article by or under the authority of any state but without discrimi- 
nation against such securities or income and in favor of securities, or 
the income derived therefrom, issued after the ratification of this article 
by or under the authority of the United States or any state. 


—Referred to the Committee on Judiciary, June 20, 1935. 


Recovery of Taxes by Certain States.—S. J. Res. 154 
(Sen. Walsh of Massachusetts) provides for consenting 
that certain states may sue the United States, and providing 
for trial on the merits of any suit brought under the meas- 
ure by a State to recover direct taxes alleged to have been 
illegally collected by the United States during the fiscal 
years ending June 30, 1866, 1867, and 1868, and vesting the 
right to each State to sue in its own name.—Referred to 
the Committee on Claims. 


Tax Upon Carriers and Their Employees.—H. R. 8652 
(Rep. Crosser of Ohio) provides for a tax upon carriers 
and an income as follows: 

Excise Tax on Carriers: In addition to other taxes every 
carrier (including any express company, sleeping-car com- 
pany, freight-forwarding company, private car line, or 
carrier by railroad, subject to the Interstate Commerce 
Act) would be subject to an excise tax of 4 per cent of 
the compensation not in excess of $300 per month paid 
by it to its employees after the effective date of the Act. 

Income Tax on Employees—lIn addition to other taxes, 
there would be imposed upon the income of every em- 
ployee, 2 per cent of the compensation of such employee 
(except a representative) not in excess of $300 per month, 
received by him after the effective date of the Act. The 
tax would be collected by the employer of the taxpayer, 
by deducting the amount from the compensation of the 
employee as and when paid, and employers would be held 
liable for the payment of the tax to the Commissioner 
of Internal Revenue. 

The bill (H. R. 8652) was referred to the House Committee 
on IV’ays and Means, June 25, 1935. 


Two-year Extension of Certain Excise Taxes and Three- 
Cent Postage Rate.—H. J. Res. 324, which extends for 
two years the excise taxes that under prior law would have 
expired or been reduced on June 30 or July 31 and extended 
for a like period the 3-cent postage rate subject to reduc- 
tion by presidential proclamation was approved by the 
President June 28, 1935. The resolution as enacted pro- 
vides as follows: 

That Title IV, as amended, and Parts I, II, III, and IV of Title V, 
as amended, of the Revenue Act of 1932, are further amended by striking 
out ‘1935 wherever appearing therein, and inserting in lieu thereof 
1937.” Section 1001 (a), as amended, of the Revenue Act of 1932, and 
Section 2, as amended, of the Act entitled “An Act to extend the gaso- 
line tax for one year, to modify postage rates on mail matter, and for 
other purposes,” approved June 16, 1933, are further amended by 
striking out “1935” wherever appearing therein, and inserting in lieu 
thereof ‘'1937.” 

In more specific terms the effect of the new law is as 
follows: 





































































































































































































































































































































































































































































































































The following taxes, which would have terminated on 
June 30, 1935 under prior law, are extended to June 30, 1937: 


601(c) (5) 
* Section of 
Revenue 
Tax on— 1932 Rate 
Lubricating oil eae ela Act of 4¢ gal. 
Brewers wort, etc............ 601(c)(1) 15¢ gal. 
Grape concentrate ... 601(c)(2) 20¢ gal. 
Imported petroleum, etc. 601(c)(3) . 
Imported coal ......... 601(c)(4) 10¢ per 100 Ibs. 
Imported lumber ...... 601(c)(6) $3 per 1,000 ft. 
Imported copper ........... 601(c)(7) : 
Toilet preparations ......... 603 5 and 10% 
a eae rata ox ay aia o%y 604 10% 
a eee 605 10% 
Radios and phonographs.... 607 5% 
Mechanical refrigerators .... 608 5% 
Sporting goods ............. 609 10% 
ee ae eee 610 10% 
LOE re 611 10% 
Lo SS eens cee ere 612 . 
CheWitie GUM. 2... 6c ces cecn 614 2% 
Electrical energy ........... 616 3% 
ESS A eee 617 l¢a gal. 
Telephone and telegraph mes- 
eee RR eee gee 701 5 
Stamp tax on transfer of bonds 724 4¢ per $100 
Stamp tax on deeds of convey- 
eae ee 725 50¢ per $500 
Oil by pipe line ............. 731 4% 


The following taxes, subiect to repeal on July 31, 1935 
under prior law, are extended to July 31, 1937: 


Section of 


Revenue 
Act of 

Tax on— 1932 Rate 
Tires 5k Grdvisnsny Scenes 602 24¢ per lb. 
SM, = Beda ce cel aps ucate aii 602 4¢ per Ib. 
Auto trucks . aide asetevers oes 606 2% 
Other autos wn crotede arate 606 3% 
Auto accessories ........... 606 2% 


The following taxes, subject to a 50 per cent or more 
reduction on June 30, 1935, under prior law, are continued 
at the following rates to June 30, 1937: 


Section of 


Revenue 
Act of 
Tax on— 1932 Rate 

Stamp tax on issues of bonds .. 721 10¢ per $100 
Stamp tax on issues of stock .. 722 ‘ 
Stamp tax on stock transfers .. 723 4 
Proguce futures ..........5. 726 3¢ per $100 
PINE ooo os tbetwee ves 711 10% to 50%’ 


Special Delinquent Tax Investigations May Be 
Financed from Public Works Program 


N allocation of $5,113,126.20 to be made available 

to the Bureau of Internal Revenue for three 
delinquent tax projects has been recommended to Presi- 
dent Roosevelt by the Advisory Committee on Allot- 
ments for the Public Works Program. The amount 
would be divided as follows: 


1Crude petroleum, “%¢ per gal.; 
other motor fuel, 2%¢ per gal.; 
1¢ per Ib. 

2% of 1¢ to 4¢ per Ib. 

3 Paper matches, %¢ per 1,000; fancy wooden, 5¢ per 1,000; other 
wooden, 2¢ per 1,000. 

* Telephone, 10¢ to 20¢; telegraph, 5%; cable and radio, 10¢; leased 
wire, 5%. 

* Par value. 10¢ per $100; no par, 2¢ on each $20 actual value or 
fraction thereof of the certificate (or share if no certificates) if actual 
value is less than $100 per share; if more, 10¢ on each $100 actual value 
or fraction thereof of the certificate (or share if no certificates). 

® Par value, 4¢ per $100 or fraction; no par, 4¢ per share. If selling 
price of par or no par is $20 or more per share, 4¢ rate changes to 5¢. 

7 Under the prior law, the rates would have remained the same after 
June 30, 1935, but the exemption would have been increased to $3 
instead of 41¢. 


fuel oil, V¢ per gal.; gasoline or 
lubricating oi!. 4¢ per gal.; paraffin, 
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1. Field Collection Service—for delinquent 
tax investigations in 20 metropolitan 
a Oe ONAN EPG et Nae hee . .$2,448,290.80 
Income Tax Unit—for examination of 


incomes and income tax returns in all 
states 


NS) 


1,577,894.40 
3. Alcohol Tax Unit—for a program for in- 
spection of retail liquor dealers in 32 


states 1,086,941.00 


Preliminary estimates by the Committee indicate 
that these three projects, in addition to providing 
employment for more than 4,000 “white collar” per- 
sons receiving relief, will result in the collection by 
the Treasury Department of many millions of dollars 
in unpaid taxes. 


In fact, according to a recent statement by Guy 
T. Helvering, Commissioner of Internal Revenue, 
“white collar” workers on relief have been employed 
in the investigation and collection of certain internal 
revenue taxes in the Third New York Collection 
District since October of last year, and others have 
recently been added. At the present time such in- 
vestigations are in progress in ten of the largest 
collection districts. 


The results thus far, it appears, have been satis- 
factory from the Treasury viewpoint. Up to July 1, 
1935, “white collar” relief workers had reported for 
assessment $5,021,911.80. Salaries paid to the work- 
ers for the period, according to the Commissioner, 


were $297,521. 


Amendments of Regulations 


Alcoholic Beverage Taxes 
Treasury Decision 4559, X1IV-25-7560 (p. 18) provides 


as follows: 

1. Form 27-A (Notice by Distillers) and Form 27% (Fruit Distiller’s 
Notice) shall be filed by proprietors of distilleries before engaging in 
the business of distillation and thereafter as of May 1, each year by 
those continuing in said business. ° 

2. Form 27-B (Notice by Rectifiers) and Form 27-C (Notice by 
Brewers) shall be filed by the rectifier or brewer before commencing 
business. The filing of new notices (Forms 27-B and 27-C) annually 
will not be required. 

3. Form 1431 (Application for Permit to Operate Industrial Alcohol 
Plant, Bonded Warehouse, and Denaturing Plant, under Title III of 
the National Prohibition Act, and Regulations 3) shall be filed by 
persons desiring to obtain original permits to operate such establish- 
ments, and applications (Form 1431) for renewal of permits under said 
Act and regulations shall be filed with District Supervisors not later 
than September 15 of each year. 

4. The Commissioner or the District Supervisor may at any time 
require the filing of new notices or applications on the forms mentioned, 
with any additional information desired. 

5. In the case of corporations and similar legal entities, there shall be 
filed, on separate sheets, at the commencement of business and annually 
thereafter as of May 1, or the nearest dividend date within sixty days 
thereof, a list of stockholders, and a statement under the seal, if any, 
of the corporation or other legal entity, showing the number of shares 
of stock or voting trust certificates authorized and outstanding, the 
par value thereof and the voting rights of the owners, accompanied 
by an affidavit as to the correctness of such list and statement, which 
affidavit shall be executed by some official of the corporation or other 
legal entity duly authorized to execute the same. 

6. All rulings and decisions not in harmony with the foregoing are 
hereby rescinded. [Signed by Guy T. Helvering, Commissioner of 
Internal Revenue, and approved June 13, 1935, by T. J. Coolidge, 
Acting Secretary of the Treasury.] 


Regulations No. 13, prescribed July 1, 1934, as amended, 
are further amended by Treasury Decision 4560, XIV- 
25-7562, 7563 (p. 16): 

By adding to Article 2 a new paragraph numbered (4) 
as follows: 

(4) Liquor bottles, and other containers, authorized by this article, 
in which distilled spirits are packaged for sale at retail shall also bear 
labels with the following brands and marks thereon: 

(a) Brand name, kind, and alcoholic content of the distilled spirits, 
by proof, except that the alcoholic content may be stated in percentage, 
by volume, in the case of liqueurs, cordials, bitters, cocktails, gin fizzes, 
or other such specialties. ; 

(b) Net contents of such bottles or containers, unless the statement 
of the net contents is legibly blown therein. che 

(c) Name and address of the distiller or rectifier, by or for whom the 
spirits are bottled, except that the name and address of a dealer may be 
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substituted for the name and address of the distiller or rectifier, if such 
name and address are preceded by the words “Bottled for Cs 
“Bottled expressly for 

(d) If whiskey, not blended or rectified, the age thereof, but this 
statement shall not be required as to Scotch, Irish, or Canadian whiskey, 
or whiskey bottled in bond. 

(e) If blended or rectified whiskey, the age of the youngest whiskey 
therein, but this statement shall not be required as to Scotch, Irish, or 
Canadian whiskey; and the respective percentage, by volume, of 

whiskey, or whiskies, and neutral spirits. 

(f) A’ statement of the percentage, by volume, of coloring matter, if 
such coloring matter is present in the distilled spirits in excess of 214% 
by volume, except that this requirement shall not apply to liqueurs, 
cordials, bitters, cocktails, gin fizzes, or other such specialties. 


By adding to Article 5a 
as follows: 








new paragraph numbered (7) 


(7) Liquor bottles, and other containers, authorized by this article, 
in which distilled spirits are imported for sale at retail, shall also bear 
labels with the following marks and brands thereon: 

(a) Brand name, kind, and alcoholic content of the distilled spirits, 
by proof, except that the alcoholic content may be stated in percentage, 
by volume, in the case of liqueurs, cordials, bitters, cocktails, gin fizzes, 
or other such specialties. 

(b) Net contents of such bottles or containers, unless the statement 
of the net contents is legibly blown therein. 

(c) Name and address of the importer, or exclusive agent, or sole 
distributor, or other person responsible for the importation. 

(d) If whiskey, not blended or rectified, the age thereof, but this 
statement shall not be required as to Scotch, Irish, or Canadian whiskey. 

(e) If blended or rectified whiskey, the age of the youngest whiskey 
therein, but this statement shall not be required as to Scotch, Irish, or 
Canadian whiskey ; and the respective percentage, by volume, of whiskey, 
or whiskies, and neutral spirits. 

(f) A statement of the percentage, by volume, of coloring matter, 
if such coloring matter is present in the distilled spirits in excess of 
2%% by volume, except that this requirement shall not apply to 
liqueurs, cordials, bitters, cocktails, gin fizzes, or other such specialties. 


These regulations shall be effective immediately. 
[Signed by L. W. Robert, Jr., Acting Secretary of the 
Treasury, and approved June 15, 1935.] 





Legality of lowa Chain Store Tax 
Before Federal Court 


A* early opinion as to the validity of the chain store tax 
imposed by the State of Iowa (House Bill No. 311, 
Laws 1935, approved April 29, 1935, effective for the tax 
year beginning July 1, 1935) is expected from a three-judge 
Federal Court, which was scheduled to hold a hearing 
on July 18 in a suit in which the Atlantic and Pacific Tea 
Company is the plaintiff. Other actions have been started 





Rulings of the Bureau of Internal Revenue 


Alcoholic Beverage Taxes.—Pursuant to the Liquor 
Taxing Act of 1934, (Sections 201 and 205, Title II) and 
H. J. Res. 370, approved June 18, 1934, and for the protec- 
tion of the revenue of the United States, distillers shall 
sell or dispose of distilled spirits in the containers only 
prescribed by Regulations No. 13, as amended, except in 
case of sales to rectifiers or blenders, or’ to dispensaries 
or other agencies operated and maintained by any state 
or political subdivision thereof, or for export, or for ship- 
ment in bond. None of the provisions of this Treasury 
Decision shall apply to sales of anhydrous or taxfree 
alcohol, or restrict the purchase or sale of warehouse 
receipts covering distilled spirits in Government bonded 
warehouses. 

These régulations shall be effective immediately.—T. D. 
4558, X1V-23-7543 (p. 13), approved June 3, 1935. 





Pursuant to Section 605, Revenue Act of 1918 (Sec- 
tion 255, Title 26, U. S. C.), and the Liquor Taxing Act 
of 1934 (Sections 201 and 205, Title II), and H. J. Res. 370, 
approved June 18, 1934, and for the protection of the 
revenues of the United States, rectifiers shall sell or dispose 
of distilled spirits in the containers only prescribed by 
Regulations No. 13, as amended, except in case of sales 
to rectifiers or blenders, or to dispensaries or other agen- 
cies operated and maintained by any state or political 
subdivision thereof, or for export. None of the provisions 
of this Treasury Decision shall apply to sales of anhy- 
drous or taxfree alcohol, or restrict the purchase or sale 
of warehouse receipts covering distilled spirits in Govern- 
ment bonded warehouses. 

These regulations shall be effective immediately.—T. D. 
4558, XTV-23-7544 (p. 13), approved June 3, 1935. 
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in the state courts, but this proceeding seems likely to 


first reach the United States Supreme Court for final de- 
cision. 


The Iowa chain store tax is double-edged, consisting of 
a license fee graduated according to the number of stores 
within the state under a single ownership or management 
and a graduated tax on gross receipts. These taxes are 
in addition to the retail sales tax. The following tables 
show the rates of the chain store taxes: 


LICENSE FEE 


No. of stores Fee per store 


Bee erase, grr y aki aera, eresaipnie wueiarecd Exempt 
INS 5S siec rok edits tele alee tlann on $ 65 
og ES ie ae ae ce ne eee 15 
I cots x heave le aleve seears aes a 35 
NS eee Che etns ececvaha eu gncm inet 65 
oe, ee an eee ee 105 
III 8e 5 oyu cc escctenie alee 155 


GROSS RECEIPTS TAX 


Fee per 

Gross receipts brackets $10,000 
re Eger Seem oe! = 25" 
Over $ 50,000 to $ 100,000.. EDs sae aes 10 
Over 100,000 to -, Se aren 25 
Over 150,000 to EN 9.6 ciesk 5. alors cosas 60 
Over 200,000 to ee 75 
Over Sun-G00 to. 400.000... «0.620006: 100 
Over 400,000 to NN 2 og :acsi< ooo ees 125 
Over 500,000 to | ee . 
Over 600,000 to III once crests Sree 175 
Over 700,000 to OO a 
Over 800,000 to J, ee . as 
Over 900,000 to 1,000,000.............. 250 
Over. 1,000:000 to 1,250,000...........:.. 278 
Over 1,250,000 to 1,500,000. . ii ecm. 
Over 1,500 000 te L700 000.........0..55 TBS 
Over 1,750,000 to 2,000,000... ice = 
Over 2,000,000 to 2,500,000............ . ~~ 
Over 2,500,000 to 3,000,000......... pec ae 
Over 3,000,000 to 3,500,000.............. 425 
Over 3,500,000 to 4,000,000.............. 450 
Over 4,000,000 to 4,500,000......... ws. Mes 
Over 4,500,000 to 5,000,000........... .. §00 
Over 5,000,000 to 6,000,000............ . 600 
Over 6,000,000 to 7,000,000.............. 700 
Over 7,000,000 to 8,000,000.............. 800 
Over 8,000,000 to 9,000,000............. 900 
All in excess of $9,000,000................. 1,000 





* The first bracket‘is a flat fee of $25 on total gross receipts of $50,000 
or less. On each subsequent bracket the fee is on a “per ten thousand 
dollars or fraction thereof gross receipts’ basis. 


Compromise of Special Taxes and Civil and Criminal 
Liabilities by Commissioner of Internal Revenue.—The 
rights, privileges, powers and duties conferred and imposed 
upon the Commissioner of Internal Revenue by Section V 
of an Order (Treasury Decision 2—Bureau of Narcotics, 
dated July 1, 1930) are extended by Treasury Decision 4556, 
X1IV-23-7451 (p. 15) to include (1) the compromise of any 
civil liability involving delinquency in registration, delin- 
quency in payment of tax, and ad valorem penalties, and 
of any criminal liability incurred through delinquency in 
registration and delinquency in payment of tax, in con- 
nection with the said acts of January 17, 1914 and Decem- 
ber 17, 1914, as amended, in accordance with Section 3229 
of the Revised Statutes of the United States, (2) the deter- 
mination of liability for and the assessment and collection 
of special taxes imposed by the said acts of January 17, 
1914 and December 17, 1914, as amended, (3) the deter- 
mination of liability for and the assessment and collection 
of the ad valorem penalties imposed by Section 3176 of 
the Revised Statutes of the United States, as amended, for 
delinquency in registration, and (4) the determination of 
liability for and the assertion of the specific penalty im- 
posed by the said act of December 17, 1914, as amended, 
for delinquency in registration and payment of tax. 


In any case where a general offer is made in compromise 
of civil and criminal liability ordinarily compromisable by 
the Commissioner of Internal Revenue and of criminal 
liability ordinarily compromisable by the Commissioner 
of Narcotics, the case may be jointly compromised by 
these officers, in accordance with Section 3229 of the Re- 
vised Statutes of the United States. 


The right to amend or supplement the Order or any 
provision thereof from time to time, or to revoke the Order 
or any provision thereof at any time, is reserved. 

















































































































































































































































































































































































































































































































































































Cotton Processing Tax; Extension of Time for Payment. 
—Following is copy of a letter dated June 24, 1935, signed 
by D. S. Bliss, Deputy Commissioner, and addressed to 
Commerce Clearing House, Inc., Washington, D. C. (Sym- 
bols MT:PT): 

Sirs: Reference is made of your letter dated June 21, 1935, in which 
you refer to Section 2, Public No. 62, 74th Congress, in which pro- 
vision is made that the processing tax when levied upon cotton shall be 
payable ninety days after the filing of the processor’s report. An inter- 
pretation with respect to the computation of the period allowed for the 
payment of the tax under the above-mentioned provision is requested 


in order that you may place into your Tax Services the interpretation 
for the benefit of the subscribers. 

In reply you are advised that the provision contained in the section 
of the Act referred to is deemed to be prospective in effect and, there- 
fore, applicable to the payment of tax for months, the returns for which, 
under the regulations, may be filed subsequent to May 17, 1935, which 
was the date of the enactment of the Act and the time when such pro- 
vision became effective. 

Accordingly, the tax for the month of April, 1935, will be payable on 
or before August 29, 1935, and for each subsequent month will be 
payable on or before the expiration of ninety days after the time fixed 
for filing the return. The provisions of Treasury Decision 4402, approved 
November 2, 1933, will be inapplicable to the tax for the months sub- 
sequent to March 1935. 


Excise Tax on Shoes.—By S. T. 811, XIV-22-7526 (p. 16), 
the following types of shoes are held to be articles com- 
monly or commercially known as sporting goods, within 
the meaning of the law and regulations, and, therefore, 
taxable under Section 609: 


(1) Rubber soled shoes with cleats made of rubber or leather, or 


otherwise so designed or constructed as to limit their use to a specific 
sport. 


(2) Shoes constructed with a cleated or caulked heel and/or sole, 
regardless of the material with which soled, normally used as golf shoes. 

(3) Shoes constructed with one sole of leather and one sole of rubber, 
or with a sole made of a combination of rubber and leather, ordinarily 
used as bowling shoes. 

The following types of shoes are not’considered articles 
commonly or commercially known as sporting goods, and 
are not, therefore, subject to tax under Section 609: 


(1) Rubber soled shoes with leather or canvas uppers, in either high 
or oxford styles, with lace-to-toe or closed-toe construction, unless they 
are designed or ‘constructed with some feature which distinguishes them 
as adapted to a specific sport. 


(2) Ordinary shoes with rubber or crepe soles but without a cleated 
or caulked heel and/or sole. 


Excise Tax on Tires.—The question has been raised 
whether the retreading or rebuilding of used tires by the 
following processes results in the loss of the identity of 
the tires so processed: 

(1) The rubber remaining on the tread (the portion of the tire that 
comes in contact with the road) is removed down to the fabric and is 
replaced with new rubber. The side wall of the tire is not rebuilt and 
the name of the original manufacturer and the other original markings 


remain thereon. Additional marking such as “‘retreaded,” “rebuilt,” etc., 
may or may not be used. 

(2) In addition to replacing the tread, as in (1) above, the side wall 
of the tire is roughened by buffing or otherwise and a thin layer of new 
rubber is vulcanized thereon without obliterating the name of the original 
manufacturer or other original markings. Additional markings may or 
may not be used. 


(3) All of the rubber on the outside of the tire is removed down to 
the fabric and is replaced with new rubber. The name of the original 
manufacturer and other original markings are destroyed. 

In the processes outlined in (1) and (2), above, the iden- 
tity of the tire is not lost. Accordingly, it is held that 
such processes are not manufacturing processes and that 
the processor in either of such situations is not a producer 
or manufacturer of tires within the meaning of section 602 
of the Revenue Act of 1932 and article 4 of Regulations 46. 
In the process set forth in (3), above, the identity of the 
tire is lost. Consequently, the person who makes such 
changes in the tire is a producer or manufacturer of tires 
within the meaning of section 602 of the Revenue Act of 
1932 and article 4+ of Regulations 46—S. T. 812, XIV- 
24-7551 (p. 15). 


Gain or Loss Upon Exchange of Defaulted Bonds Under 
a Refunding Plan.—Where under a refunding plan the 
M Trust Co., a holder of defaulted bonds of the city of R, 
exchanged such bonds and unpaid interest coupons for new 
bonds of that city having a market value below the cost 
of the old bonds and not “substantially identical” with the 
old bonds, a deductible loss was sustained, limited by Sec. 
tion 117(d) of the Revenue Act of 1934 to “$2,000 plus the 
gains from such sales or exchanges.’—I. T. 2896, XIV- 
22-7520 (p. 2). 

Income of Bank Which was Transferred to Trustees for 
Benefit of Depositors.—In 1933 the M Bank was reorgan- 
ized and all slow and doubtful assets were placed in trust 
with an agreement that all future net earnings of the bank 
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should be paid annually to the trustees and that all net 
funds coming to the trustees should be paid to depositors 
as soon and as often as sufficient funds were available. 

It was held that the income of the bank turned over to 
the trustees for the purpose of paying depositors is subject 


to Federal income tax.—I. T. 2895, X1V-22-7521 (p. 4). 


Information Required to Be Filed by Brokers and Other 
Agents.—Mimeograph 4346, R. A. No. 758, contains regu- 
lations relative to information required under the Revenue 
Act of 1934 to be filed by brokers and others, as follows: 


1. Section 149 of the Revenue Act of 1934 provides that every person 
doing business as a broker shall, when required by the Commissioner, 
render a correct return duly verified under oath, under such rules and 
regulations as the Commissioner, with the approval of the Secretary, 
may prescribe, showing the names of customers for whom such person 
has transacted any business, with such details as to the profits, losses, 
or other information which the Commissioner may require, as to each of 
such customers, as will enable the Commissioner to determine whethe: 
all income tax due on profits or gains of such customers has been paid. 

2. Treasury Decision 4510, approved January 12, 1935 (Int. Rev. Bull. 
Vol. XIV, No. 3, page 10), provides that when ‘directed by the Com- 
missioner, either specially or by general regulation, every person doing 
business as a broker shall render a return on the prescribed form, show- 
ing the names and addresses of customers to whom payments were made 
or for whom business was transacted during the calendar year or other 
specified period next preceding, and giving the other information called 
for by the form. 

3. In accordance with the foregoing every person or organization 
acting as broker or other agent in stock, bond, other security, or com- 
modity transactions (including banks which handle orders for depositors 
or custodian accounts) is hereby directed to make an annual return of 
information on Form 1100 for each customer, depositor or account for 
whom or which the total amount of either the purchases or sales of 
securities or commodities, for the customer, or the total market value 
of the securities exchanged for the customer, is $25,000.00 or more dur- 
ing the calendar year 1935 — each subsequent calendar year, except 
as provided in paragraphs 4, 6, and 7 of this mimeograph or as other- 
wise specifically directed. The form shall show the name and address of 
the customer and the title of the account; the name and address of the 
broker or agent; the names and addresses of the guarantor of the ac- 
count and others with power to make withdrawals of cash, securities or 
commodities from the account; and, except as provided in paragraph 6 
of this mimeograph, the form shall also show the total of the purchases, 
the total of the sales and/or the total market value of the securities 
exchanged for the customer or account. 

4. The making of Forms 1100 by banks and trust companies may be 

confined to cases involving sales and exchanges for customers aggregating 
$25,000.00 or more during the year, and the dollar totals may be omitted 
from the Forms 1100. It is to be understood, however, that such a form 
shall be made for each case involving sales and exchanges aggregating 
$25,000.00 or more during each year. 
5. Banks and trust companies will not be required to file Forms 1100 
covering purchases, sales, or exchanges made by them when acting for 
themselves or as executor, administrator, trustee or in any other fiduciary 
capacity, (not including custodian or safe-keeping accounts as fiduciary), 
or for other banks, trust companies, brokers or other financial institu- 
tions doing business in the United States. Also, banks and trust com- 
panies will not be required to file Forms 1100 covering purchases and 
— where they do not actually give the orders for the purchases and 
sales. 

6. Brokers and other agents handling purchases and sales of com- 
modities for customers may report on Form 1100 for each year the total 
profit or loss of each customer on all of such transactions, when $500.00 
or more, in lieu of the total purchases or sales of $25,000.00 or more. li 
the profit or loss is reported a Form 1100 should be prepared for eacn 
customer whenever the amount of the total profit or loss of the custome: 
from all of such transactions is $500.00 or more for the calendar year, and 
the Form should be noted accordingly. 

7. Persons or organizations having domestic correspondents will not 
report on Form 1100 for such domestic correspondents inasmuch as each 
correspondent will report for his or its individual customers. 

8. Form 1100 is printed on white paper and a duplicate thereof is 
printed on pink paper. In each case where the account is guaranteed 
or others have power to make withdrawals of cash, securities, or com- 
modities from the account, a duplicate of the form as prepared on white 
paper shall be made on the pink form for each name and address, other 
than the customer, required to be shown on Form 1100. 

9. Form 1100A is provided for use as a letter of transmittal and 
affidavit to accompany Forms 1100. The Forms 1100 for each year ac- 
companied by Form 1100A, properly filled out and executed, shall be 
forwarded to the Commissioner of Internal Revenue, Sorting Section, 
Washington, D. C., not later than the 15th day of February following 
the close of the calendar vear. The Forms will be distributed through 
the Collectors of Internal Revenue for the yarious collection districts. 

10. Returns made by individuals must be sworn to hy the individual 
or his duly authorized agent. Returns made by corporations, partner- 
ships and other organizations must be signed and sworn to by an 
officer or member of the organization. 

11. All existing instructions which are inconsistent with the foregoing 
are hereby revoked. 

12. Inquiries and correspondence regarding this mimeograph should 
refer to the number and the symbols IT:E:CTR. 

{Signed by Guy T. Helvering, Commissioner. ] 


Interest on Deposits to Pay Taxes.—“* * * a deposit 
of $10,000 was made on March 19, 1929, to pay such tax as 
might be due from the estate and as the net tax was deter- 
mined to be $8,501.78, there is a balance of $1,498.22 of 
the deposit, which is for a refund to the executors of the 
estate. However, the Commissioner of Internal Revenue 
has proposed to allow $290.08 as interest thereon from the 
day of the deposit. The matter of interest on claims against 
the United States is one of strict statutory law, and interest 
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is allowable under section 614 of the revenue act of 1928, 
$5 Stat. 876, 877, ‘upon any overpayment in respect of any 
internal revenue tax.’ The item of $1,498.22 was not an 
overpayment in respect to any internal revenue tax, but 
is a part of the deposit of $10,000 made in the nature of 
a cash bond to pay such taxes as might become due, and 
appears to have been so treated by the Collector of Internal 
Revenue who carried it in his accounts, not as a collection 
of taxes, but as a deposit for the payment of such taxes 
as might thereafter be found to be due. 

“There is no authority of law for the payment of interest 
on the deposit made to secure the payment of taxes, and 
consequently this office is unable to approve the item of 
$290.08 as interest on the refund of $1,498.22 of the total 
deposit."—Excerpts from Comptroller General’s Opinion 
\-48307 dated April 14, 1933, addressed to the Secretary 
of the Treasury, and signed by J. R. McCarl, Comptroller 
General of the United States. 


Losses; Application of Limitation on Stock Losses Un- 
der Section 23(r) of 1932 Act.—Where stock which has 
been pledged to secure indebtedness is sold by the pledgee 
in liquidation of such indebtedness, the sale must be treated 
as a sale by the pledgor. 

The limitation on stock losses contained in Section 23(r) 
of the Revenue Act of 1932 is applicable to sales of the 
stock held for not more than two years.—lI. T. 2897, XIV- 
23-7533 (p. 2). 


Losses by a Bankrupt Taxpayer on Assets Transferred 
by Him to the Trustee in Bankruptcy.—In the opinion of 
this office, the fact that in a particular year a taxpayer goes 
into bankruptcy under the provisions of the National Bank- 
ruptcy Act for the purpose of applying his property in satis- 
faction of his unpaid obligations through the medium of 
a bankruptcy court, and for the further purpose of obtain- 
ing a discharge from such indebtedness, does not aifect the 
computation of his net income, which involves merely the 
current receipt or accrual of items of income and the pay- 
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ment or incurring of items of expenses and other statutory 
deductions. Accordingly, it is held that the taxpayer may 
not deduct as a loss in computing his net income, either for 
the year in which he was adjudicated bankrupt or for the 
year in which he received a discharge in bankruptcy under 
the National Bankruptcy Act, the cost or other basis of 
the property turned over by him to the trustee in bank- 
ruptcy to be applied in payment of his indebtedness in 
accordance with the provisions of that Act.—lIl. T. 2896, 
X1IV-24-7546 (p. 2). 


Peanuts: Processing Tax.—The processing tax of 1 cent 
per pound, ‘farmers’ stock weight,” imposed upon the first 
domestic processing of peanuts became effective on Octo- 
ber 1, 1934. The regulations with respect to peanuts, pro- 
mulgated on September 25, 1934, by the Secretary of 
Agriculture, with the approval of the President, define the 
term “farmers’ stock weight” as follows: 


Farmers’ stock weight is the weight of peanuts in the shell, not in- 
cluding unattached foreign materials, which have been removed from the 
vine and are in that condition which is usual and customary when 
delivered by the grower. 


See Treasury Decision 4489 (C. B. XIII-2, 493). 


Processors of peanuts who are equipped to weigh the 
peanuts immediately before processing, whether in bulk or 
in bags, are permitted to determine “farmers’ stock weight” 
by deducting an arbitrary tolerance allowance of 5 per cent 
to cover unattached foreign materials from the actual accu- 
rate scale weight of the peanuts at the time they are put 
in process (not including the weight of the bags). 

Where peanuts are stored in bulk by processors who are 
not equipped to weigh the peanuts immediately before 
processing, the weight at that time may be determined by 
deducting from the weight of the peanuts at the time of 
purchase an arbitrary allowance, to cover shrinkage, of 
1% per cent for the first full month during which the 
peanuts were stored, plus one-half of 1 per cent for each 
subsequent full month, provided, however, that in no event 
shall such shrinkage allowance exceed 3 per cent. “Farm- 





STATE SALES TAXES—JULY 1, 1935 * 


RETAIL SALES TAXES 


WA GENERAL SALES TAXES,GROSS RECEIPTS TAXES, 
" GROSS INCOME TAXES 





* Reproduced by courtesy of the National Industrial Conference Board, Inc., 247 Park Avenue, New York, N. Y., from the Conference Board 
Bulletin, issue of July 10, 1935, Vol. IX, No. 7. 
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ers’ stock weight” may be ascertained by deducting from 
the weight thus determined an arbitrary tolerance allow- 


ance of 5 per cent to cover unattached foreign materials.— 
P. T. 27, X1V-23-7538 (p. 42). 


“Pink Slip” Information Form.—‘Pink slip” Form 1094 
is not required to be filed with an income-tax return for the 
calendar year 1934, filed after April 19, 1935 (the date of 
the amendment of section 55(b) of the 1934 Act), under 
an extension of time, and such forms filed for 1934 in 
accordance with said section as originally enacted may not 
be made available for inspection by any persons not author- 
ized by law and regulations to make an inspection.—G. C. 
M. 14987, XIV-24-7547 (p. 2). 


Tobacco Tax Under Tobacco Act.—Inquiry is made rela- 
tive to the taxability under the Tobacco Act, approved 
June 28, 1934, of sales of tobacco where the producer sub- 
jects the tobacco to a manufacturing process and sells it 
through the mails in manufactured form. 


The Tobacco Act, approved June 28, 1934 (Public, 
No. 483, Seventy-third Congress), imposes a tax upon the 
first bona fide sale of tobacco harvested subsequent to 
June 28, 1934, and prior to May 1, 1935, except “Maryland 
tobacco, Virginia sun-cured tobacco, and cigar leaf tobacco.” 
(T. D. 4452, C. B. XITII-2, 555.) 

Where the producer of tobacco, the sale of which is tax- 
able under the Tobacco Act, subjects the tobacco to a 
manufacturing process before sale and sells it in manu- 
factured form, whether by mail or otherwise, the sale is 
taxable under the Tobacco Act, approved June 28, 1934, as 
the first bona fide sale, and the tax is measured by the 


price for which the manufactured tobacco is sold.—P. T. 26, 
X1V-23-7539 (p. 14). 


“The March of the Sales Tax” 


Fy; THE Conference Board Bulletin,’ issue of July, 1935 
(Vol. IX, No. 7) appears an interesting exposition of 
the rapidity with which sales taxes have been adopted in 
recent years, entitled “The March of the Sales Tax.” It 
was prepared by L. H. Kimmel of the staff of the National 
Industrial Conference Board, Inc. 

Sales taxes either in the form of rates based on retail 
sales, general sales, gross receipts or gross income were 
in effect on July 1 in twenty-four states, it is pointed out. 

The rapid spread of sales taxes is depicted by a tabulation 
of the states in which such a tax was in force for each 
of the years 1932, 1933, 1934 and 1935. In 1932 a sales tax 
was levied in only four states—Pennsylvania,’? North Caro- 
lina, Kentucky, and West Virginia. The next year such 
a tax was in effect in ten other states—Arizona, California, 
Illinois, Indiana, Michigan, New York,* Oklahoma, South 
Dakota, Utah, and Washington. In 1934 three more states 
—lIowa, Missouri, and New Mexico—began sales tax im- 
posts. The states joining the sales tax procession in 1935 
are Arkansas, Colorado, Idaho, Maryland, North Dakota, 
Ohio, and Wyoming. In thirteen of the twenty-four states 
in which sales taxes were in effect on July 1, 1935, a specific 
date of expiration is provided by law.‘ 

A chart® provides a quick perception of the geographical 
distribution of the states in which revenue is derived from 
sales taxes. In a commentary on the chart, Mr. Kimmel 
calls attention to the fact that a form of taxation used by 
one-half of the states has not been adopted by any of the 
six New England states, which have a record of conserva- 
tive financial management. 





1 Published by the National Industrial Conference Board, Inc., 247 
Park Avenue, New York, N. Y. 

2 The Pennsylvania retail sales tax was terminated on February 28, 
1933, after being operative only six months. 

3The New York sales tax was in effect only fourteen months from 
May 1, 1933, to June 30, 1934. 

‘With reference to the laws having specific expiration dates, the 
author cautions against hasty inferences therefrom as follows: ‘This 
should not be interpreted as indicating that all of the states having laws 
that specify no definite date of termination have accepted sales taxes as 
a permanent part of their tax systems. Neither does it mean that the 
laws in the other states will become inoperative on the dates now speci- 
fied. Until there is a return to more normal conditions in state finance, 
there is no adequate means of forecasting the place of sales taxes in the 
state tax systems of the future. It seems certain, however, that the 
number of states in which a sales tax is retained as a component of the 
tax system will exceed the pre-depression number of two or three 
nee 
5 See reproduction of chart on page 495. 
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Significant Decisions of the Board of 
Tax Appeals 


Business Expense.—Amounts expended by executrix as 
attorneys’ fees in connection with litigation involving the 
decedent’s tax liability as member of a business partnership 
are not deductible from the gross income of the estate as 
a business expense in 1929 and 1930. Ayer et al., Trustees, 
26 BTA 9, followed. Of the sums paid out by the peti- 
tioner as attorneys’ fees in the taxable years the Commis- 
sioner allowed one-tenth as attributable to the earning of 
gross income in those years, but disallowed the remaining 
nine-tenths on the theory that it was chargeable against 
the corpus of the estate and represented capital expenditures 
which were not deductible from the income of the estate. 
—Ruby W.C. Jones, as Executrix of the Estate of David H. EF. 
Jones v. Commissioner, Dec. 8985 [CCH]; Docket No. 62528. 


In Western Maryland Dairy Corporation v. Commissioner 
(Dec. 8990 [CCH]; Docket No. 74017) it was held that 
amounts paid and credited by petitioner corporation to 
certain of its employees who had purchased its stock are 
not deductible as ordinary and necessary business expenses 
or as losses. Under a stock purchase plan certain of peti- 
tioner’s key employees purchased through petitioner stock 
of petitioner bought on the open market. In a later year 
the stock greatly declined in value and petitioner volun- 
tarily reduced the price for which the stock was originally 
purchased, paying cash readjustment to those who had 
finished paying for their stock and crediting the accounts 
of those who had not finished paying for their stock with 
an equivalent adjustment. The opinion, in part, says: 


Petitioner made the credits and payments voluntarily and was under 
no legal obligation to do so. <A gift made voluntarily is not in the 
category of losses, and we must conclude that they were not losses. 
It remains to examine the question whether such payments made on 
grounds of business expediency, to secure the good will of its employees, 
can be called ‘“‘ordinary and necessary expenses” within the meaning of 
the statute. We do not question the avowed purpose for which the 
payments were made nor attempt to set aside petitioner’s judgment 
that it would in the long run be advantageous to it thus to remove the 
cause of disaffection of its principal employees. We are concerned only 
with the statutory definition which limits the deduction. 

While it is clear that “‘ordinary” as used in the statute is not confined 
to what would be habitual in the experience of the particular taxpayer, 
it must be what is normal in the life of the group to which the taxpayer 
belongs, in the life of the community. Such an ordinary expense, for 
instance, would be counsel’s fees incurred in a lawsuit affecting the 
safety of the business. It is the expected method of defending the 
taxpayer from attack. This was made clear by the Supreme Court in 
Welch v. Helvering, 290 U. S. 111. The facts of that case set forth a 
situation closely paralleled by the situation here. ‘There, the secretary 
of a corporation which had been adjudged an involuntary bankrupt and 
had had a discharge from its debts, in order to solidify his personal 
credit with former customers of the corporation, decided to pay the 
corporation’s debts so far as he was able, and accordingly made sub- 
stantial payments over a period of years, which he sought to deduct 
as ordinary and necessary expenses. The Court pointed out that such 
conduct conformed to no known business practice, to no settled norm, 
for men do not ordinarily pay debts of others without legal obligation 
to do so. “Indeed,” said Cardozo, J., speaking for the Court, “‘if lan- 
guage is to be read in its natural and common meaning * * * we 
should have to say that payment in such circumstances, instead of 
being ordinary is in a high degree extraordinary.” It was assumed by 
the Court that the expenses were “necessary for the development of 
the petitioner’s business, at least in the sense that they were appropri- 
ate and helpful.” ‘‘But,’? the Court continued, “the problem is not 
solved when the payments are characterized as necessary. Many neces- 
sary payments are charges upon capital. There is need to determine 
whether they are both necessary and ordinary.’ In the instant case. 
therefore, even tf we assume that the credits and cash payments by 
petitioner to its employee-stockholders were wholly desirable to promote 
its own interests, we can not say that the voluntary surrender of $69,000, 
without any legal compulsion, was an “ordinary” expense. On the con 
trary, we are of the opinion that it was quite extraordinary. 


Here, the petitioner bestowed a simple gratuity, paid something for 
which it had never been legally liable, and for which, so far as the 
record reveals (and unless strong pressure had been brought on un- 
willing employees to make them buy its stock. which is not suggested), 
the petitioner was not morally liable. A falling market was common 
to practically all corporation stocks in the years in question, but it 
can not therefore be called usual conduct for a corporation voluntarily 
and of grace to relieve the resulting hardships on its stockholders. 

Contributions: Limitation on Deduction. — Capital net 
losses under prior laws reduce amount of income to which 
the 15 per cent limitation on contributions is to be applied. 
The base for the computation of the 15 per cent limitation 
on the deduction for charitable and other contributions is 
gross income less all permissible deductions except con- 
tributions, regardless of whether the tax is computed under 
the capital net gain or capital net loss provisions of the 
Revenue Act of 1928.—James H. Lockhart v. Commissioner, 
Dec. 8983 [CCH], Docket No. 69039. 
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“Earned” Income.—Income received in compromise of a 
claim for liquidated damages or penalty upon the cancella- 
tion of a contract is not “earned income” within the mean- 
ing of Section 31 (a) (1) of the Revenue Act of 1928. The 
taxpayer received, in 1931,-$22,000 in full settlement of his 
claims under a contract dated April 30, 1927, covering his 
employment by the Kresge Department Stores Corpora- 
tion as senior vice president and general manager for a 
period of five years. In a supplemental agreement dated 
May 24, 1927, the company reserved the right to cancel the 
contract on 60 days’ notice, in which event the taxpayer 
was to be paid the sum of $50,000. The Board after citing 
many cases to the effect that such a payment constituted 
liquidated damages states: “Petitioner contends the con- 
tested $22,000 he received in compromise of his claim, under 
the $50,000 item, merely increased his compensation earned 
under his contract. We can not agree. It seems obvious 
from a consideration of the present contract in the light 
of the above principles that the intent of both parties 
thereto, which must control us here (Sun Printing & Pub- 
lishing Association v. Moore, supra [183 U. S. 642]), was not 
to provide an increase in salary for services rendered under 
the contract. That construction would imply that the in- 
creased payment was to be made for services performed 
by petitioner under the contract, whereas, in fact, the dis- 
puted item was not intended to cover any services petitioner 
performed, under the contract or otherwise. The questioned 
item was premised upon a termination and cancellation of 
the contract. It was intended to and did represent liqui- 
dated damages due petitioner upon cancellation of the con- 
tract by the Stores Corporation, or a penalty due petitioner 
from that corporation upon such cancellation.” [Villiam 
P. Clyde, Jr. et al. v. Commissioner, Dec. 8998 [CCH]; 
Docket Nos. 74533-74536. 


“First In, First Out” Rule: Application to Marginal 
Transactions i in Corporation Stock.—Manner of application 
of the “first in, first out” rule to marginal transactions is 
determined. From April to June 1929 petitioner purchased 
through his broker, on margin, 1,600 shares of common 
stock of the P Corporation, certificates for which were 
delivered to him on July 8 and July 20. On July 16 he 
purchased through the same broker, also on margin, 3,000 
shares of the same stock. Thereafter, on various dates 
from October 26, through December 27, petitioner delivered 
to his broker, to be placed in his margin account, 1,100 of 
the 1,600 shares purchased by him earlier in 1929, 900 shares 
purchased before June 1927, and 300 shares purchased after 
July 17, 1929. On various dates between November 11 and 
December 31, 1929, petitioner sold from this account 4,100 
shares of the P stock. It is held that the stock sold should 
be charged against the earliest purchases of the stock in 
the account and not the stock first placed in the account. 
“Because the first stock taken from a particular account 
for any purpose is to be treated as ‘first out,’ the converse 
does not necessarily follow, namely, that the first stock 
placed in a particular account shall be treated as the ‘first 
in,’ regardless of its date of purchase. The rule is intended 
to hit the earliest purchases of unidentifiable stock. It is 
unambiguous. It does not mean, of course, that the tax- 
payer’s next sale will be held to be a sale of all the earliest 
purchases he may hold, regardless of their situation, for 
identification of many of these earliest purchases may be 
possible. Separation of the taxpayer’s shares in several 
brokers’ accounts is in itself identification, as far as it 
goes. We are therefore brought back to the lot ,of un- 
identifiable shares in a particular broker’s account, and 
the rule is applied to the ‘earliest purchases’ within this 
account. It must mean the stock earliest bought by the 
taxpayer and not the earliest bought through the particular 
account or earliest placed in the account, for such a con- 
struction would, as we have said, wholly defeat the object 
of the rule.” Capital gain provisions of the 1928 Act should 
be applied to the profit from the sale of the shares held 
more than two years under the above application of the 


“first in, first out” rule—IV. A. Forrester v. Commissioner, 
Dec. 8987 [CCH]; Docket No. 73591. 


Insurance Company Receivership Proceeding.—(1) The 
Board assumes jurisdiction of an appeal brought by the 
Superintendent of Insurance of the State of New York 
acting as liquidator of an insolvent marine insurance com- 
pany, the taxpayer, under Section 63 of the Insurance Law 
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of New York. The Superintendent is a statutory receiver 
and the liquidation proceeding is not a receivership pro- 
ceeding in a state court within the meaning of Section 274 
(a) of the 1928 Act. 


(2) Principal of awards received by a marine insurance 
company from the Mixed Claims Commission is “salvage” 
within the meaning of that term as used in Section 204 (b) 
of the 1928 Act, but any excess of the awards over losses 
is not “underwriting income” within the meaning of that 
section when there were no premiums earned on insurance 
contracts during the taxable years, the company being in 
process of liquidation since 1921. The awards were re- 
ceived in 1928 and 1929, on claims filed by the insurance 
company against the German Government on account of 
amounts paid by the insurance company by reason of the 
destruction or confiscation by the German Government of 
property insured by the taxpayer. 


(3) Delinquency penalties of 25 per cent for failure 
to file returns on time are approved. “We are of the 
opinion that the facts support the petitioner’s contention 
that there was no willful neglect on the part of the Super- 
intendent of Insurance in failing to file timely tax returns 
for this taxpayer. But, as was held in Charles E. Pearsall 
é& Son, 29 B. T. A. 747, the proposed penalties are avoided 
only when, in addition to the absence of willful neglect, the 
tardy filing is the result of ‘reasonable cause,’ which has 
been defined to be such a cause as would prompt an ordi- 
narily intelligent and prudent business man to have so acted 
under similar circumstances. We have found that the delay 
in filing the returns in the instant case was not due to rea- 
sonable cause. The record discloses that the General Coun- 
sel of the Bureau of Internal Revenue rendered an opinion 
in June 1928, which is prior to the due dates of the returns 
for the taxable years involved herein, holding that the Su- 
perintendent of Insurance of New York was required to 
file tax returns for companies in process of liquidation 
under Section 63 of the Insurance Law of New York. The 
Superintendent of Insurance had authority, under Section 
63, to employ additional help to assist in the preparation of 
such returns and did call in outside accountants in July 
1931, which was too late to file returns within the time 
prescribed by law for the year 1930 and prior years.”— 
George S. Van Schaick, as Superintendent of Insurance of the 
State of New York, as Liquidator of The Liberty Marine In- 
surance Company v. Commissioner, Dec. 8986 |CCH]; Docket 
No. 67263. 


Losses.—Loss from the sale of certain stock in 1931 is 
disallowed where the evidence is insufffcient to overcome 
the presumptive correctness of the Commissioner’s deter- 
mination that the stock had become worthless prior to 
the year of its sale. Petitioner in 1931 sold 300 shares of 
the common stock of the Waterloo & Cedar Falls Rapid 
Transit Co. for 25 cents a share, to his friend who was 
president of the Railway Co. The Commissioner disallowed 
the loss on the ground that the stock was worthless prior 
to 1931. The petitioner offered no direct evidence as to 
the value of the stock in any year. He testified that he had 
always considered the stock to be of value—The opinion 
says: 

Continued operation of a corporation does: not_in itself demonstrate 
that the stock had worth. Gilbert H. Pearsall, 10 B. T. A. 467; Floyd E. 
Poston, 17 B. T. A. 921. Particularly is this true in the case of rail- 
roads and other public utilities, which are often required by public 
utility commissions to continue operations long after reaching the state 
of hopeless insolvency and when it is obvious that there is not the 
slightest possibility of the stockholders ever realizing anything on their 
investment. While the corporation had gross income in each year prior 
to and in 1931, that gave no value to the stock, inasmuch as it was far 
from sufficient to meet fixed charges. The ever mounting deficit is at 
least an indication of decreasing value of the stock. The deficit in- 
creased from $2,954,891.35 in 1926 to $4,718,326.97 in 1931. In the 
same period the unpaid interest more than doubled. It was $2,251,684.27 
in 1926 and $4,580,273.30 in 1931. This situation would not inspire 
hope for the salvaging of the stock investment, In the face of these 
facts we are of the opinion that the petitioner’s showing of continuous 
operation and the absence of receivership or bankruptcy is insufficient 
to establish error in the respondent’s determination of worthlessness of 
the stock prior to 1931. 


—Claude D. Cass v. Commissioner, Dec. 8980 [CCH]; Docket 
No. 75521. 





A taxpayer having shares in possession directed a broker 
to sell them. The broker sold in 1929 but taxpayer did not 
deliver the certificate to the broker. The taxpayer pur- 
chased similar shares in 1930 and the aforesaid withhe!4 
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certificate was used to represent part of such purchase. 
The sale was not a short sale, and the resulting loss was 


deductible in 1929. The following is quoted from the 
opinion: 


, 

The facts are stipulated in writing, but it is necessary to set forth 
the stipulation at length. On August 26, 1929, the petitioner bought 
1,000 shares of Continental Can for $86,950, took the certificates and put 
them in his safety-deposit box. December 19, 1929, he sold 200 of these 
shares and delivered certificates to the broker on December 20, retaining 
certificates for 800 shares. December 27, petitioner instructed the 
broker ‘‘to sell for him the eight hundred (800) shares of Continental 
Can Company stock, represented by the certificates which remained in 
his safe deposit box.’’ December 30, the broker sold 200 shares for 
$9,957, and December 31, 600 shares for $29,286. Petitioner, however, 
did not deliver the certificates and they continued to remain in his box. 

January 31, 1930, petitioner, through the same broker, bought 500 
shares, and February 3, 1930, he bought 1,000 shares. On February 4 
the broker delivered certificates for 700 shares, which petitioner put in 
his box with the aforesaid certificates for 800 shares.” 

+ * * * * * 


In all substantial respects the transaction was complete and petitioner 
had realized the results of his purchase and sale as completely as he 
ever would. Indeed, if we are to treat the broker as a mere agent, 
it must be assumed that in behalf of his principal, the petitioner, he 
made a delivery as required by the rules of the Stock Exchange, and 
thus completed the sale. It was to his own broker that the petitioner 
was then obligated to deliver the certificates, and we can not regard his 
delay as postponing the realization of loss. 

—C. B. Ferree v. Commissioner, Dec. 8982 [CCH], Docket 
No. 61542. 


Black dissents on the ground that the loss should not be 
allowed in 1929 whether the transaction be treated as a 
short sale or as an ordinary sale as there was no com- 
pleted transaction in 1929. Smith, Arundell, and Turner 
agree with this dissent. 


No loss is deductible by the husband by reason of divi- 
sion of Texas community property by husband and wife 
under a separation agreement followed by divorce, although 
the wife received the 400 shares of R. C. A. stock, purchased 
by the community at a cost of $16,881, which had a fair 
market value of $6,650 at the time of the separation agree- 
ment, which fair market value was charged against the 
amount agreed upon to be paid the wife in property.— 
Francis R. Walz, Administratrix of W. G. Walz, Deceased v. 
Commissioner, Dec. 8984 [CCH]; Docket No. 75790. 


Nonresident Aliens: Income from Sources Within the 
United States.—(1) Petitioner, a nonresident alien, exe- 
cuted contracts abroad under which he granted the right 
to publish some of his literary productions in the United 
States on a royalty basis, also the right to dramatize one 
of his books and present the play in the United States 
and Canada on a royalty basis. Petitioner also executed 
abroad contracts granting world-wide motion picture rights 
to some of his productions in consideration of lump-sum 
payments. The payments received for the United States 
rights so granted are rental or royalties for the privilege 
of using in the United States copyrights or similar property 
and are gross income from sources within the United States 
within the meaning of Section 119(a)(4) of the 1928 Act 
and corresponding provisions of the 1921, 1924 and 1926 
Acts. The payments received under the contracts granting 
world-wide motion picture rights are not income from 
sources within the United States, Section 119(c)(4) of 1928 
Act and corresponding provisions of the 1921, 1924 and 
1926 Acts. On this issue the opinion says, in part: 

‘The application of the statute does not turn upon the place of execu- 
tion of the contract for the use of property; that is not mentioned. 
The vital element is that the payments be made “for the use of or for 
the privilege of using [property] in the United States.” That, as we 
understand the arrangement between petitioner and the publishers, is 
the situation here. The substance of the contracts is that under them 
petitioner granted to the publisher the right to publish his books in the 
United States upon payment to him of the specified royalty upon each 
book sold in the United States. In other words, if no books had_ been 
sold in the United States there would have been no income. When 
the petitioner conveyed a restricted interest in his books to the 
Houghton, Mifflin Co., reserving to himself a royalty on all sales in the 
United States, that interest became property located in the United 
States, and the income therefrom is of the kind described in Section 
119(a)(4). We see no occasion for attempting a strained construction 
of Section 119 for the purpose of placing the income from sales in the 
United States in a nontaxable classification. Cf. Helvering v. Stock- 
holms Enskilda Bank, 293 U. S. 84. * * * 
_The situation respecting the granting of motion picture rights is quite 
different from the other rights above discussed. In none of the motion 
picture contracts did petitioner obtain any income from the reproduction 
and sale or other use of his writings in the United States as in the 
case of the Houghton, Mifflin Co. and Wagner contracts. Here the 
granting of rights was made in consideration of a lump sum. The sale 
of these rights took place in England (cf. Compania General, etc. v 


Vv. 


Collector, 279 U. S. 306), and there was no subsequent income in the 
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nature of rents or royalties from sources within the United States. 
Ne are accordingly of the opinion that the lump sums received by 
petitioner for the motion picture rights do not come within the statutory 


definition of income from sources within the United States and are not 
taxable income. 


(2) Twenty-five per cent penalties asserted by the Com- 
missioner are sustained in the absence of a showing of 
reasonable cause for delinquency.—Rafael Sabatini v. Com- 
missioner, Dec. 8979 [CCH];“Docket No. 50134. 


Stock Rights.—The petitioner, as a stockholder of the 
American Superpower Corporation, received from that cor- 
poration in 1929, rights to purchase shares of stock of 
other corporations owned by it. Some of these rights the 
petitioner exercised and some it sold. The purchase cer- 
tificates did not constitute dividends under Section 115 of 
the Revenue Act of 1928. The entire amount received from 
the sale of the purchase rights constituted taxable income 
as they cost the petitioner nothing. The purchase certifi- 
cates issued by Superpower did not represent a distribution 
to its stockholders of any part of its assets but merely an 
offer to sell certain assets pro rata to its stockholders. The 
basis for computing the gain on the sale of shares of stock 
acquired through the exercise of the rights is the amount 
paid by the petitioner for such shares. Stock rights were 
issued to petitioner by one of the corporations whose stock 
it had acquired by the exercise of the purchase rights.— 
Ramapo, Inc. v. Commissioner, Dec. 8951 [CCH]; Docket 
No. 60517. 


Taxable Income.—In Citizens |Vater Company v. Com- 
missioner (Dec. 8988 [CCH]; Docket Nos. 71710, 74076) it 
was held that net income of a private corporation, operating 
water works under contract with the city of Burlington, 
lowa, is not exempt from tax under section 116 (d) of the 
Revenue Act of 1928 by reason of municipal ownership 
of part of corporation’s stock and bonds, even though the 
city has a right under the contract to acquire ownership 
of the water works by purchasing the outstanding capital 
stock at par. Jamestown & Newport Ferry Co. v. Com., 41 
Fed. (2d) 920, involving the 1921 Act, distinguished. Follow- 
ing are extracts from the opinion: 


The first contention of the petitioner is that its entire net income 
under the terms of the ordinance accrues to and is the property of the 
city of Burlington and is exempt from tax under the provisions of the 
first paragraph of Section 116-(d), supra. With this contention we do 
not agree. This paragraph was intended to exempt the city from taxa- 
tion upon income which it actually receives from any public utility o1 
from the exercise of an essential governmental function. Cf. Philadel- 
phia Rapid Transit Co., 8 Fed. Supp. 152. During the taxable years 
here under consideration the city of Burlington owned one-third of 
petitioner’s outstanding common stock and approximately one-third of 
its pteferred stock. The city also owned approximately one-half of the 
petitioner’s outstanding first mortgage 5 per cent bonds. As a stock- 
holder it received from petitioner dividends of 6 per cent on the common 
stock and 5 per cent on the preferred stock, and as a bondholder it was 
entitled to receive the interest due on the bonds. These dividends and 
this interest represent the only part of the petitioner’s income which 
accrued to or was received by the city during the taxable years 1930 
and 1931. It is true, as petitioner points out, that the city under the 
terms of the ordinance could take full possession and ownership of the 
water works by giving petitioner one year’s notice and paying par and 
accrued dividends on all outstanding stock, and thus get the benefit of 
accretions in the “water fund” arising out of the tax of 5 mills and 
unused earnings. But the city did not exercise this right during the 
taxable years here under consideration and we are not, therefore, im- 
pressed with petitioner’s argument that its net income accrued to and 
became the property of the city of Burlington. The petitioner is a 
private corporation and the city is one of its stockholders. It is too 
well settled to require citation that a corporation is a taxable entity 
separate and distinct from. its stockholders and that the income of a 
corporation is not the income of its stockholders. The first paragraph 
of Section 116 (d), supra, exempts from taxation income which is re- 
ceived by a state or political subdivision thereof from any public utility. 
In our opinion it grants no exemption to a public utility corporation 
even though a substantial portion of its unused earnings may at some 
future time accrue to the benefit of a political subdivision of a state. 


It is unnecessary here to discuss in detail the provisions of the second 
paragraph of Section 116 (d), supra, because under either subdivision 
(1) or (2) of this paragraph the entire net income of the petitioner is 
taxable. Under subdivision (1) the city of Burlington would be entitled 
to a refund if the imposition of the tax upon the net income of petitione: 
diminished the amount of the proceeds from the operation of the wate: 
works which would accrue directly to the city during the taxable year. 
The city is not a party to these proceedings and the question of how 


much of the tax, if any, is refundable to it need not here be determined. 
* * * 


It is our conclusion that Section 116 (d), supra, was not intended by 
Congress to relieve a private public utility corporation, such as peti- 
tioner, operating a water works under contract with a municipality, 
from taxation on its net income. This section was in our opinion 
enacted to relieve states and political subdivisions thereof from the loss 
or burden which might result from the imposition of taxes by the 
Federal Government on income received by or accruing to them from 
any public utility or from a public utility corporation with which a con- 
tract had been negotiated prior to September 8, 1916. It grants m 
exemption to this petitioner. 
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tates, Trusts.—Trusts under which a trustee took title to real Lincolnwood Subdivision, First Addition, Trust No. 1546, 
cae estate during the subdivision thereof, primarily for the Central Republic Trust Company, as Successor Trustee by 
» not purpose of affording security to a small group who ad- Consolidation v. Commissioner; The Highlands, Evanston- 
vanced funds to enable a real estate concern to subdivide Lincolnwood Subdivision, Trust No. 1521, Central Republic 
‘om- the property, are held not associations under Section 701 Trust Company, as Successor Trustee by Consolidation vw. 
> of (a)(2), Revenue Act of 1928.— The Highlands, Evanston- Commissioner, Dec. 8992 [CCH]; Docket Nos. 74464, 74465. 
‘om- 
the INTERNAL REVENUE COLLECTIONS, FISCAL YEAR 1935 (Month of June Based on Telegraphic Reports) 
cor- 
bof TOGETHER WITH COMPARATIVE FIGURES OF TOTAL RECEIPTS FOR THE FISCAL YEAR 1934 
, the = = 
cer- - [Income Taxes——— = ae ae ; 
i Total Total Tax Receipts Total 
9 ol Collection Districts Corporation Individual Income Tax Miscellaneous Agricultural Fiscal Year Fiscal Year 
rom Receipts Internal Revenue Adjustment ‘Taxes 1935 1934 
ome Ree 1,613,950.95 $ 1,538,217.59 $ 3,152,168.54 $ 1,999,236.74 $ 7,532,612.86 $ 12,684,018.14 $ 12,041,874.35 
rtifi- ET i565 vate es 308,505.98 404,287.37 712,793.35 631,990.28 393,386.85 1,738,170.48 1,362,166.48 
; eer 737,488.50 605,272.66 1,342,761.16 1,419,120.42 398,372.86 3,160,254.44 2,933,002.15 
ition ist California ....... 19,045,037.76 14,664,915.01 33,709,952.77 49,810,436.60 16,159,615.23 99,680,004.60 80,794,916.39 
y an 6th California ....... 15,074,868.21 20,567 ,982.82 35,642,851.03 36,359,665.85 3,669,714.28 75,672,231.16 70,446,912.23 
The Colorado ............ 4,443,877.10 2,756,778.09 7,200,655.19 5,296,462.15 13,758,970.14 26,256,087.48 13,411,619.76 
tock Connecticut 8,919,679.13 11,717,685.08 20,637 ,364.21 14,641,442.13 1,359,133.90 36,637 ,940.24 29,107,843.38 
i ere 12,027,847.78 7 836,307.16 19,864,154.94 7,542,943.05 536,427.01 27,943,525.00 18,015,872.26 
ount Sree 2,239,646.83 5,471,265.74 7,710,912.57 6,534,356.74 933,122.45 15,178,391.76 11,533,432.32 
were eae 4,516,811.97 3,400,704.83 7,917,516.80 3,957,640.12 20,678,165.20 32,553,322.12 28,748,429.90 
tock ae 2,639, 163.54 1,614,712.02 4,253,875.56 1,245,436.17 153,192.33 5,652,504.06 5,735,328.81 
toy Idaho pWSacancutereee 4 410,658.66 301,833.60 712,492.26 536,054.66 612,181.02 1,860,727.94 1,342,100.76 
1 eee 48,316,985.48 36,790,773.77 85,107,759.25 82,751,075.23 95,034,655.47 262,893,489.95 193,673,515.06 
cket Sth FR ......... 2,943,458.90 2,337,325.61 5,280,784.51 47 640,557.10 5,453,996.73 58,375,338.34 21,037 ,030.96 
ore ae 7,656,237.75 6,207 ,326.60 13,863,564.35 40,141,860.59 10,007,927.11 64,013,352.05 32,655,605.80 
+ ES eee 3,702,945.96 2,302,599.03 6,005,544.99 4,206,823.74 20,629,509.29 30,841,878.02 17,408,902.04 
om- MN 5. los 5 2,066,694.21 1,812,086.08 3,878,780.29 5,796,397.65 14,349,239.64 24,024,417.58 23,054,824.24 
6) it ee 5,545,418.38 3,026,445.43 8,571,863.81 71,805,609.81 9,187,295.17 89,564,768.79 68,618,129.04 
atine ee 4,646,507.37 2,508,668.23 7,155,175.60 11,165,670.01 6,598,308.74 24,919,154.35 17,306,713.24 
to = CO ee 1,638,905.20 2,125,869.73 3,764,774.93 1,609,998.31 1,254,075.73 6,628,848.97 7,945,784.11 
— Maryland, tptedied ‘ : - 
F the Dist. of Columbia. 13,402,941.60 16,876,994.54 30,279,936.14 29,859,498.76 7,363,157.53 67,502,592.43 51,398.778.96 
‘ship Massachusetts ..... 25,452,367.25 25,430,942.41 50,883,309.66 42,657 ,694.13 19,874,153.52 113,415,157.31 97,351,675.84 
1 the Michigan 35,376,279.71 13,993,882.46 49,370,162.17 79,354,089.23 6,428,786.42 135,153,037.82 100,579,295.71 
as re 7,880,000.71 5,225,321.13 13,105,321.84 16,662,088.38 27 ,604,506.37 57,371,916.59 50,082,705.20 
ship Mississippi . 585,718.05 516,261.37 1,101,979.42 793,792.84 619,199.39 2,514,971.65 2,299,813.76 
pital ist Missouri ........ 13,895,063.83 7,306,971.89 21,202,035.72 32,302,128.97 10,289,476.59 63,793,641.28 56,276,955.00 
1, 41 6th Missouri 4,657,893.43 2,734,475.37 7 392,368.80 5,172,382.35 9,957 ,326.08 22,522,077.23 20,134,293.39 
low- Montana .... 608,883.37 602,241.25 1,211,124.62 2,581,744.62 2,344,006.25 6,136,875.49 3,939,677.27 
Nebraska ....... 2,271,642.73 1,633,724.56 3,905,367.29 3,455,225.47 5,042,592.25 12,403,185.01 10,302,330.00 
ee eee eee 1,145,535.54 566,231.19 1,711,766.73 347,757.09 62,907.41 2,122,431.23 2,372,713.43 
icome New Hampshire 961,560.02 1,235,298.65 2,196,858.67 1,505,761.16 1,559,178.48 5,261,798.31 5,286,095.46 
of the ist New Jersey... 2,288,710.20 5,364,322.80 7,653,033.00 6,468,589.60 531,325.00 143652,947.60 11,904,878.97 
of the Sth New Jersey. 19'050'830.51 23'325.077.93 42'375,908.44 53,672,299.37 3,635,798.19 99,684,006.00 87,776,319.89 
we do New Mexico 224,669.70 257,749.64 482,419.34 436,243.13 112,915.68 1,031,578.15 $63,895.78 
“taxa- let Mew Werk 7,127,980.44 14,084,715.74 21,212,696.18 26,347,364.54 704,673.16 48,264,733.88 45,861,171.60 
eat 2d New York . 86,135,486.97 86,425,898.03 172,561,385.00 107,489,172.21 39,695,456.45 319,746,013.66 288,523,512.89 
pci 3d New York..... 45,437,730.85 57,756,544.20 103,194,275.05 89,796,176.03 7,796,008.97 200,786,460.05 151,654,067.06 
ap 14th New York .... 3,944,134.89 11,948,074.24 15,892,209. 13 19,262,436.47 1,137,945.87 36,292,591.47 28,820,947.32 
Aer 2ist New York 2°920°675.38 2°517,682.46 5:438,357.84 8°668,665.44 1:434°761.77 15,541,785.05 15,054,877.76 
on 28th New York 12,159,064.51 7'597,999.31 19,757,063.82 16,882,419.85 8,073,738.43 44,713,222.10 34,380,370.83 
stock- North Carolina 8,822,195.33 5,825,541.15 14,647,736.48 235,233,795.56 33,796,013.41 283,677,545.45 260,344,014.97 
annem North Dakota 280,351.44 209,265.76 489,617.20 311,012.81 993,488.74 1,794,118.75 1,720,550.35 
it was ist Ohio .. 8,632,002.07 6,939,104.63 15,571,106.70 41,699,687.33 6,064,520.17 63,335,314.20 39,023,629.08 
s and 10th Ohio 3,646,006.64 2,113,817.93 5,759,824.57 8,011,643,43 4,030,171.00 17,801,639.00 15,632,588.65 
which llth Ohio 2,494,244.74 1,893,830.57 4,388,075.31 4,747,999.70 2,392,315.75 11,528,390.76 8,099,019.97 
» 1930 18th Ohio 15,912,072.59 11,019,742.55 26,931,815.14 40,454,245.40 3,754,774.52 71,140,835.06 61,764,860.80 
er the Oklahoma 6,589,199.04 2,879,815.12 9,469,014.16 29,739,941.19 4,094,354.21 43,303,309.56 44,718,183.18 
of the Oregon 1,293,012.38 1,332,224.23 2,625,236.61 2,426,352.59 4,022,720.53 9,074,309.73 6,791,596.12 
ir_ and lst Pennsylvania 28,463,076.98 26,015,742.66 54,478,819.64 78,449,851.14 14,980,865.76 147,909,536.54 117,910,580.82 
efit of 12th Pennsylvania 2,373,809.55 3,289,141.19 5,662,950.74 9,086,589.24 1,245,920.70 15,995,460.68 13,597 ,614.35 
s and 23d Pennsylvania . 14,203,801.53 15,201,877.51 29,405,679.04 48,059,661.52 2,376,319.20 79,841,659.76 62,041,281.90 
ig the Rhode Island : 3,109,977.30 4,694,146.06 7,804,123.35 5,754,808.79 1,862,519.65 15,421,451.79 14,976,125.79 
e - South Carolina ... 2,215,657.86 874,645.95 3,090,303.81 1,280,890.87 17,143,952.25 21,515,146.93 20,571,360.02 
o and South Dakota 234,379.07 261,758.67 496,137.74 599,808.55 425/589.77 1,521,536.06 1,312,608.49 
ak Tennessee 4,501,159.21 3,802,440.78 8,303,599.99 6,617,620.60 6,494,674.89 21,415,895.48 17,397,945.51 
ot ist Texas ...... 5,974,295.10 6,375,534.00 12,349,829.10 23,115,118.51 4,695,948.56 40,160,896.17 35,167,862.46 
» of a 2d Texas . 6,941,.215.74 5,713,731.92 12,654,947.66 11,534,365.26 8,441,835.61 32,631,148.53 25,269,243.87 
graph | SS 1,258,911.21 493,126.43 1,752,037.64 1,366,299.90 3,182,477.33 6,300,814.87 2,631,334.81 
is re- A ere 534,366.97 399,449.16 933.816.13 638,361.10 210,918.29 1,783,095.52 1,443,413.86 
ttility. : Cl 7,335,412.12 3,450,249.41 10,785,661.53 119,263,341.41 11,210,648.86 141,259,651.80 22,619,361.93 
ration / Washington, including 
some MR cise s anv 3,415,591.62 2,713,381.34 6,128,972.96 7,701,109.91 5,165,180.32 18,995,263.19 14,282,761.47 
e. West Virginia 3,602,589.01 1,690 769.94 5,293,358.95 4,363,320.37 908,229.98 10,564,909.30 8,903,414.71 
second A Wisconsin .......... 7,417,825.40 4,889,993.30 12,307.818.70 33,406,259.03 §,727,399.42 51,441,616.85 43,425,113.78 
ivision 5 Wyoming eae 192,090.08 553,966.35 746,056.43 574,247.23 212,919.39 1,533,223.05 1,170.266.23 
mer is ¥ Philippine Islands RP 8 rg ee : bie 413,157.39! 413,157.39 475,225.15 
ntitled Post Office (Documen- 
itione tary stamp sales) 3,550,839.29 2 3,550,839.29 6,577,958.65 
wate! : Customs (Imported 
. year. ¢ distilled spirits, ex- . 
f how i cise tax) .. a 14,200,365.31 3 14,200,365.31 2,332,898.20 
mined. —_——_—___— — —__—— ——$_—____ a = — — — ——_—— 
i yo if) er $ 573,465,102.33 $ 526,024,762.22 $1, 099, 489, 864. 55 $1,671, 409, 000. 42 $ 526,401,713.83 $3,297,300,578.80 $2,672.239,194.52 
1 . ft : 
ay i Note: Internal revenue collection districts follow State boundaries. except that the Maryland District includes the District of Columbia, (also Puerto 
pality, Rico for Agricultural Adjustment tax collections), and the Washington District includes the Territory of Alaska. Totals for States having 
pinion ' more than one collection district may readily be ascertained by combining the amounts shown for the several districts in the State. However, 
ne loss E the amounts collected by States are not entirely indicative of the Federal tax burden of the respective States since the taxes may be eventually 
yy the 5 borne by persons in other States. 
‘ —_ "$40,000 estimated for June * $270,000 estimated for June 3 $1,100,000 estimated for June 
nts ne —— — —= Saemmmnarmememeeeaaeumemuouzaeneauamc meen aamenaatenezceammme snaeecneemmmmeecemmaaaes anmnmmemmameamnamuammmnamaiiaiaaal 
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Court Decisions 
(Continued from page 485) 


of the property. Reliance is placed upon the presumptive 
correctness of the determination of the Commissioner, but 
where it appears that the method pursued by the Commis- 
sioner is erroneous, the presumption of the correctness of 
his determination no longer avails. 

2. The petitioner was entitled to have depreciation on 
second-hand machinery purchased in 1927 computed on the 
basis of its remaining useful life. The court held the Board 
erred as a matter of law in not determining the useful life 
of this machinery for the purpose of computing deprecia- 
tion when the evidence was uncontradicted that so large a 
portion of it was second hand. 

3. Petitioner was entitled to claim amortization deduc- 
tions on account of expenditures made for sidewalks, curb- 
ing, gutters and drains in its mill village, the court holding 
the fact that the city was given a right of way over the 
streets upon which the expenditures were made did not 
make any difference—U. S. Circuit Court of Appeals, 
Fourth Circuit, in Clinton Cotton Mills, Inc. v. Commisstoner 
of Internal Revenue. No. 3793. 

Decision of Board of Tax Appeals, 28 BTA 1312, reversed. 


Dividends: Tax Liability Where Stock Is Loaned Under 
Specific Conditions.—W here stock is loaned with the under- 
standing that the borrower is to pay the lender any divi- 
dends paid thereon during the loan, or the equivalent if the 
stock were sold, and is to return upon a date certain, or 
before, on notice, the same or an equal number of shares 
of the same stock, such dividends are legally includible in 
lender’s income for the year in which paid to the borrower, 
although not actually received by the lender who is on a 
cash basis.—U. S. Circuit Court of Appeals, Second Circuit, 
in Fremont C. Peck et al., Executors of the Will of Clara S. 
Peck, Deceased v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 31 BTA 87, affirmed. 


Federal Estate Tax.—The beneficial interest of the dece- 
dent, who died testate on November 5, 1924, in a trust to 
which he and other contestants under a will had conveyed 
their undivided interest in certain real estate situated in the 
District of Columbia and in the State of Missouri, is held 
to be personal property and not realty and should there- 
fore be included in the decedent’s gross estate. The con- 
veyance to the trustees specifically directed the sale of the 
real estate conveyed and left nothing to the discretion or 
judgment of the trustees. 

The court having held that under certain circumstances 
real estate situated in the District of Columbia is subject 
to the payment of the expenses of administration; it would, 
therefore, follow that that part of the estate situated in the 
District of Columbia would be subject to the Federal estate 
tax even though it should be held to be real estate under 
Section 302(a) of the 1924 Act.—U. S. Circuit Court of Ap- 
peals, Fourth Circuit, in Galen L. Tait, Collector of Internal 


Revenue for the District of Maryland v. William J. Dante, 
Executor of Lee Hutchins, Deceased. No. 3763. 

District Court decision reversed. 

Income from Unlawful Sources.—Where certain bank 


records supported by the testimony of witnesses and the 
plaintiff's admission disclose the receipt of unreported in- 
come, the court held that the plaintiff had intentionally and 
wilfully omitted a part of his income from his 1929 income 
tax return as charged in the indictment. It is no defense 
that the omitted income was derived from unlawful trans- 
actions.—U. S. District Court of Appeals, Fifth Circuit, in 
William D. Chadick v. United States of America. No. 7689. 
Decision of District Court, West. Dist. of Texas, affirmed. 





here, 
in the event of a partner’s death, the terms of the partner- 
ship agreement provided for its continuance until the end 
of its fiscal year, the estate’s share of the partnership 
profits from the date of the deceased partner’s death on 
April 15, 1924 to November 30, 1924, was taxable as income 
received by it. The fact that all or a portion of such profits 
were included in the decedent’s gross estate as a measure 
of the value of his right to receive a share of future part- 
nership profits does not affect their taxability as income to 
the estate —U. S. Circuit Court of Appeals, Second Circuit, 
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in John F. Degener, Jr. and August W. Degener, as Executors 
of the Last Will and Testament of John F., Degener, Deceased 
v. Charles W. Anderson, Collector of Internal Revenue for the 
Third District of New York. 


Decision of District Court affirmed. 


Information—Examination of Records of Taxpayers.— 
Two revenue agents issued a summons requiring the partners 
of a brokerage company to appear and produce brokerage 
and banking accounts disclosing transactions during the 
years 1929, 1930, and 1932 and prior relevant transactions 
with the taxpayers (petitioners herein). The taxpayers, 
having obtained a temporary restraining order against the 
agents and brokers, sought an injunction on the ground 
that the statute of limitations precluded any assessment 
against them and extinguished the right of the Commis- 
sioner to make any further examination of the records. The 
court dismisses the bill, holding that there is no evidence 
that any action would be taken against the taxpayers, and 
as the brokers’ records are their own property, it is for 
them to determine whether they will submit them to exami- 
nation or not. The information contained in them is not 
of the kind in which the law accords a property right to 
others or whose secrecy will be protected at the instance 
of the party for whose account the transactions were en- 
tered into.—U. S. District Court, East. Dist. of Penn., in 
John E. Zimmerman and Sarah A. F. Zimmerman v. G. J. 
Wilson, Internal Revenue Agent in Charge, Internal Revenue 
Service, Philadelphia, Pennsylvania; Edmund J. Wrigley, Spe- 
cial Agent; Horatio G. Lloyd, Sr. and Edward Hopkinson, Jr., 
Partners and Drexel and Company, a Partnership. In Equity 


No. 8671. 


Injunction to Restrain Collection of Tobacco Tax.-—In- 
junction is denied to restrain collection of tax on cigarettes, 
alleged to be imposed upon exports, it appearing that the 
plaintiff had an adequate remedy at law by suing to recover 
the tax after payment.—U. S. District Court, Mid. Dist. 
of No. Car., In the Matter of R. J. Reynolds Tobacco Com- 
pany of Winston-Salem, N. C. v. C. H. Robertson, Collector of 
Internal Revenue. 


Insurance Company Reserves—Rents from Building Held 
Under 99-Year Lease.—1. Assets held by an insurance 
company against matured and unpaid coupons attached to 
nonparticipating policies do not constitute a reserve re- 
quired by law within the meaning of Section 245(a)(2) of 
the Revenue Acts of 1924 and 1926 and Section 203(a)(2) 
of the Revenue Act of 1928. Helvering v. Inter-Mountain 
Ins. Co., 55 S. Ct. 572, followed. 

2. Rent received from tenants of home office building, 
which was erected by the plaintiff on land held under a 
99-year lease from the Board of Education of the City of 
Tulsa, is subject to tax.—U. S. Circuit Court of Appeals, 
Tenth Circuit, in Guy T. Helvering, Commissioner of Inter- 
nal Revenue v. Atlas Life Insurance Company; Atlas Life In- 
surance Company v. Guy T. Flelvering, Commissioner of 
Internal Revenue. Nos. 1190, 1200. April term, 1935. 

Board of Tax Appeals decision, 29 BTA 750, reversed 
on the first issue and affirmed on the second issue. 


Interest on Deficiencies—Under Section 294(b) of the 
Revenue Act of 1928 (same as Section 294(b) of the 1924 Act), 
no part of the 1 per cent a month interest claimed by the 
Government on an unpaid deficiency is allowable from the 
due date of the tax to the date of the a of a 
receiver in equity. N. Y. v. Jersawit, 263 U. 493, fol- 
lowed. Interest and penalty being combined by "the statute 
“to make a single sum,” it must be treated as “part of one 
corpus and must fall with that.’”” Government’s claim for 
interest at 6 per cent per annum is allowable, under Section 
294(c), from the date of the appointment of the receiver in 
equity to the date of payment of the tax.—U. S. District 
Court, Dist. of Conn., Jn the Matter of John Semon, Bank- 
rupt. 


Inventories: Valuation of Automobiles.—W here automo- 
biles were inventoried by the taxpayer in 1920 at cost or 
market, whichever is lower, including discontinued models, 
it is denied the right to revise its inventories to value the 
discontinued models at a lower figure alleged to be the 
price at which they could have been sold. The record 
did not show that the automobiles were offered for sale 


at a lower price than that at which inventoried, within 30 
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days after inventory date as allowed by Art. 1582 of Regu- 
lations 45.—U. S. Court of Claims in The Pterce-Arrow Mo- 
tor Car Company v. The United States. No. L-488. 


Losses.—Net loss of a parent corporation for a prior 
year may not be applied against the net income of its 
wholly owned subsidiary, under Section 206(b) of the 1926 
Act.—U. S. Circuit Court of Appeals, Second Circuit, in 
V. Vivaudou, Incorporated v. Commissioner of Internal Rev- 
enue; Alfred H. Smith Company v. Commissioner of Internal 
Revenue. 

Unpublished memorandum decision of Board of Tax 
Appeals affirmed. 


Losses incurred in the operation of a training and rac- 
ing stable are allowable as resulting from transactions 
entered into for profit. Com. v. Widener, 33 Fed. (2d) 
833 and IVhitney v. Com., 73 Fed. (2d) 589, followed.—U. S. 
Circuit Court of Appeals, Third Circuit, in H. Stacy Smith 
v7. Commissioner of Internal Revenne. No. 5649. March 
term, 1935. 

Unpublished memorandum decision of the Board of Tax 
\ppeals reversed. 


Net Loss Deduction.—On rehearing, the Court adheres 
to its former opinion that short periods for which separate 
returns are required due to a change in taxable period of 
a parent company, and the filing of consolidated returns 
for 1929 (separate returns for 1928 having been filed) con- 
stituted separate taxable years for the purpose of the appli- 
cation of the net loss deduction. This is in accord with 
Regulations 75, promulgated by the Commissioner pursu- 
ant to specific authority in the Revenue Act of 1928. The 
Supreme Court decision to the contrary in the case of 
Helvering v. Morgan's, Inc., 68 Fed. (2d) 325, is inapplicable 
here because the Morgan’s case involved the 1926 Act.— 
U. S. Court of Appeals for the District of Columbia in 
IVishnick-Tumpeer, Inc. v. Guy T. Helvering, Commissioner 
of Internal Revenue. No. 6015. 

Reaffirming, on rehearing of decision of March 12, 1934, 
the decision of the Board of Tax Appeals, 27 BTA 548. 


Newspaper Circulation Expenses: Treatment in Compu- 
tation of Taxable Income.—The Commissioner disallowed 
as deductions for the years 1928 and 1929 a part of peti- 
tioner’s ordinary and necessary operating expenses as 
claimed in its returns upon the ground that the amounts 
represented expenditures for the purpose of increasing the 
circulation of its newspaper. The amounts disallowed were 
determined by multiplying the increase in circulation during 
1928 and 1929 by a unit cost arrived at by dividing the total 
amount expended from 1887 to 1918 to increase circulation 
by the increase in circulation during that period. The 
Court determined from the evidence that the entire amount 
of the petitioner’s circulation expense for 1928 and 1929 
was in the nature of an ordinary and necessary expense 
incurred for the purpose of maintaining petitioner’s circu- 
lation structure and that the finding of the Commissioner 
and of the Board of Tax Appeals to the contrary is not 
sustained by any substantial evidence.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in Perkins Brothers Company, an 
Iowa Corporation v. Commissioner of Internal Revenue. No. 
10,053. May term, 1935. 

Unpublished memorandum decision of the Board of Tax 
Appeals reversed. 


Railroads.—F-xpenditures made for services, interest, and 
other current expenses incurred in connection with the 
extension of a mortgage bond issue should be prorated 
over the life of the bonds as extended. 

Where expenditures made in connection with the issu- 
ance of bonds prior to 1920 but subsequent to March 1, 
1913, have been charged on the petitioner’s books as ex- 
penses incurred in the years of payment and claimed and 
allowed in its tax return for the respective years, a pro 
rata amount of the total of such expenditures is not allow- 
able as a deduction in 1925, merely because the Commis- 
sioner changed his practice in 1920 and now spreads expenses 
of this character over the entire life of the securities. 

Petitioner was not entitled to deduct in 1925 a payment 
made to the United States for excessive earnings of its 
subsidiary during the guaranty period as provided in Sec- 
tion 209 of the Transportation Act of 1920, the liability 
therefor having accrued in 1920.—U. S. Circuit Court of Ap- 
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peals, Fourth Circuit, in The Baltimore and Ohio Railroad 
Company v. Commissioner of Internal Revenue. No. 3790. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 

Redemption and Cancellation of Stock: Tax Liability.— 
Redemption and cancellation of stock in 1930 is held not 
to have been the equivalent of the payment of a cash divi- 
dend and is not taxable as a cash dividend. The stock was 
issued in 1922. Part of it was retired in 1930 at $90 a share 
as part of a plan of retrenchment. The Commissioner’s 
contention that the distribution was not a partial liquidating 
dividend because the corporation was not at the time plan- 
ning a cessation of business or in the process of liquidation 
can not be sustained.—U. S. Circuit Court of Appeals in 
oe of Internal Revenue v. George Payne Quacken- 

Os. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 

Stamp Tax on Transfers of Stock—Where customers of 
a broker purchased voting trust certificates representing 
shares of stock, and the corporation issued its shares to 
the voting trustees who had the voting trust certificates 
issued to the customers, there was no transfer of legal title 
to the shares by the issuance of such certificates, and no 
stamp tax on transfers of stock was incurred.—U. S. Circuit 
Court of Appeals, First Circuit, in Thomas W. IWhite, Col- 
lector v. Consolidated Equities, Inc. No. 3009. Oct. term, 
1934. 

Decision of District Court, Dist. of Mass., affirmed. 
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Statute of Limitations—The Court, in 
whether a suit was properly begun under Section 3226 of 
the Revised Statutes, held that Sections 762 and 763 of the 
Tucker Act (28 U.S. C. A. Sections 762, 763) must be strictly 
complied with, and denied recovery where the plaintiff had 
filed its petition under Section 762 within the two-year 
period of Section 3226, but had not within that period 
served a copy of the petition on the United States District 
Attorney or mailed one to the Attorney General of the 
United States as required in Section 763. The Court held 
that the requirements of both sections must be met before 
the commencement of an —_, can be effected.—uU. S. 
District Court, South. Dist. of New York, in Bachmann, 
Emmerich & Co., Inc. v. United States of America. Nos. 


159-148. and L59-149. 


determining 


In a suit by the Government under Section 610(b) of the 
1928 Act to recover taxes erroneously refunded, the two- 
year period for bringing such suit begins on the date of 
delivery of the check in payment of the refund, not from 
the date on which the Commissioner approves the sched- 
ule of refunds—U. S. Circuit Court of Appeals, Tenth 
Circuit, in Emmett P. Paulson v. United States of America; 
Addie Holden v. United States of America. Nos. 1188, 1189. 
April term, 1935. 

Dectsion of District Court, 
Division, affirmed. 


District of Kansas, Second 


mailed to a transferee more than six 
vears after the date the transferor’s liability was assessed 
was too late. The transferor’s return, not having been 
verified, did not start the limitation period, but the assess- 
ment against the transferor did start it. The statute was 
not extended by the pendency before the Board of peti- 
tion of another transferee involving the same deficiency, 
where the present transferee filed no petition with the 
Joard.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Commissioner of Internal Revenue v. George F. Krug. No. 
7688. 


Decision of Board of 


Deficiency notice 


Tax Appeals, 30 BTA 1375, affirmed. 

Where the United States had filed a claim against a bank- 
rupt’s estate for 1930 taxes and a dividend in favor of gen- 
eral creditors including the United States had been declared, 
the latter is not barred from filing an additional claim for 
taxes for the years 1923 to 1927. There is no provision of 
the law and in this case no administrative order requiring 
the filing of the claim of the United States within any 
particular period of time.-—U. S. Court of Appeals for the 
District of Columbia in George C. Shinn, Trustee in Bank- 
ruptcy of Edmund I). Rheem v. Lewis M. Milbourne, Deputy 
Collector of Internal Revenue in Charge for Collection Dis- 
trict of Maryland. No. 6387. 

Decision of the Supreme Court of the District of Colum- 
bia affirmed. 


Suit instituted in 1928 was too late, having been started 
more than two years after rejection of plaintiff’s refund 
claims and more than five years after payment of the tax. 
The making by the Commissioner of a certificate of over- 
assessment in 1927 for each of the years in question in 
compliance with a decision of the Board of Tax Appeals 
on a petition filed in 1925 did not constitute reconsideration 
of the claims by the Commissioner nor second rejection. 
There had been no request for a reconsideration, and what 
the Commissioner did was not to reconsider and reject the 
claims, but make a mathematical recomputation of the tax 
in accordance with the Board decision.—U. S. Court of 
Claims in C. F. Hovey Company, a Corporation v. The United 
States. No. J-673. 


Recovery of an overassessment for 1920 taxes applied 
against a deficiency for the year 1918 is denied where the 
taxpayer had filed (after the statutory period), a waiver 
held valid though it contained conditions attached by the 
plaintiff (with which the Commissioner complied) and was 
not signed by the Commissioner nor any one authorized 
to act for him under which the Commissioner had assessed 
the 1918 deficiency in 1926. Threat of fraud penalty was 
not duress.—U. S. Court of Claims in Riverside & 


Cotton Mills, Inc. v. The United States. No. 42090. 
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Taxable Income.—Where the petitioner sold blocks of 
stock which entitled the purchaser to receive a proprietary 
lease in an apartment building, and the purchase price was 
payable in eight installments of 10 per cent each and onc 
of 20 per cent, the provisions of Section 212(d) of the 1926 
Act embracing “casual” sales should be applied in deter- 
mining the petitioner’s taxable income for the year 1927. 

Current expenditures made in connection with the main 
tenance of the apartments in a building in which the peti 
tioner was holding proprietary leases for sale are allowable 
as deductions from income under Section 234(a)(1) of the 
1926 Act.—U. S. Circuit Court of Appeals, Second Circuit, 


in 50 East 75th Street Corporation v. Commissioner of Internal 
Revenue. 


Decision of Board of Tax Appeals, 29 BTA 277, reversed. 


Where three directors of a corporation, who were large 
stockholders but who had no authorization from the corpo- 
ration or its directors, sold the assets of the corporation in 
1930 (the corporation subsequently going into liquidation 
and dissolution), the sale must be considered as a sale by 
the corporation, and the profit therefrom is taxable to it— 
U. S. Circuit Court of Appeals, Third Circuit, in Trafford Oil 
and Gas Co. v. Commissioner of Internal Revenue. No. 5683. 
March term, 1935. 


Unpublished decision of Board of Tax Appeals affirmed. 


Transfers of Property to a Controlled Corporation.— 
Section 203(b)(4) of the 1924 Act providing for the non 
recognition of gain or loss in the case of transfers of prop 
erty to a controlled corporation is held to include money 
in the term “property” as used therein. Therefore, part- 
ners are held to have realized no gain from transfer oi 
partnership assets to a corporation for 1,780 shares of its 
stock, although in the same reorganization 1,300 shares 
were sold for cash to certain oil companies, if the stock 
received was substantially in proportion to the respective 
interests in the property (including the cash) before the 
exchange.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Erle P. Halliburton v. Commissioner of Internal Revenue. 
No. 7128. 

Reversing (subject to right of consideration of the ques- 
tion whether the stock received by petitioners and the oil 
companies severally was substantially in proportion to their 
respective interests prior to the exchange) the decision of 


the Board of Tax Appeals, 25 BTA 1045. 


Wine Tax.—The tax imposed by Section 611, 1918 Act, 
on the sale or removal of wine held in a bonded warehouse 
did not apply to the sale of wine for use in the manufacture 
of vinegar, where, under the Commissioner’s Regulations, 
such wine prior to removal or sale was required to be 
mixed with acetic acid in a quantity which rendered it unfit 
for use as wine.—U. S. Court of Claims in Fresno Grape 
Products Corporation v. The United States. No. 1-161. 


Some Aspects of New York State 


Taxation 
(Continued from page 466) 


clear, although sketchy, picture to show some of the 
major tax problems that individuals and corporations 
living and doing business in the Empire State have 
to meet. 

As in every other state, New York’s increasing 
need for revenue will undoubtedly lead to highe: 
rates of taxes, new kinds of taxes and probably at 
no distant date, to a complete new system of taxa 
tion. Whatever form the system may take, New 
York can be proud of the man who heads the admin 
istration of its tax department and all of us realize 
that the proper administration of these laws may 
be at least as important as the system of taxation 
itself, 
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The Place of Income Taxation in the Revenue 


Systems of the States 
(Continued from page 472) 

The law should require those who pay out wages, inter- 
est, rent, and dividends to give “information at the source” 
concerning such payments. Free examination of income 
tax returns by the public will further facilitate honest 


administration and make available to the public information 
which it is entitled to have. 


IV. Distribution of Revenue 


HE DISTRIBUTION of income tax revenues between 
igen’ and local governments should be governed by 
conditions in each state. We would only offer a word of 
caution here against a too liberal assignment to local gov- 
ernments and against a too rigid allocation to particular 
services. In one state all the income tax revenue is 
assigned to a “School Fund”; in another 71% per cent of 
the revenue is at present specifically allocated to the com- 
mon schools—and on a very dubious basis of distribution. 

On the latter topic likewise we would offer only one 
comment, namely: that of all the proposed methods of 
distribution, that one which would allocate the revenue back 
to localities in proportion to the revenue derived from each, 
is undoubtedly the worst. Such distribution, in any state 
having large urban centers, would pour fantastic amounts 
of revenue into wealthy suburban and residential districts 
and would afford little relief to agricultural and industrial 
communities, which are likely to be most in need of relief. 


Conclusion 


T WILL be conceded that a tax of the type outlined 
] above is a heavy income tax in comparison with most 
of our present state income taxes. But we hazard the con- 
jecture that the revenue represented by the proposed 
income tax, whatever its amount might be, will be less 
distressing to taxpayers and will have less repressive effects 
upon industry than the same amount of revenue levied 
in the form of our present real estate and property taxes, 
or in the form of new business, sales, and consumption taxes. 

Furthermore, it must be remembered that the taxpayers 
of the various states are already paying the equivalent of 
this tax in some form, and are paying it either out of their 
income or out of deficits. To the extent that they are now 
paying taxes out of income, it would seem rational to pay 
a larger portion of them in some relation to that income 
rather than on the random relationships of property owner- 
ship, corporate operations, retail sales, consumption, and 
so forth. And to the extent that they 
taxes out of deficits, it 
method which : 


are now paying 
that 
‘switch” this revenue supply 


would seem obvious some 


would from 
deheits to income would contribute greatly to the sound- 
ness not only of our revenue but of our general economic 
-ystem, 


May 27, 1935 


| Signed | 
Herpert D. Simpson, Chairman 
Roy G. BLAKEY * 
HAROLD M. Groves 
Jens P. JENSEN 
James W. Martin * 


* Notwithstanding our approval of the Report in general, we are 
compelled to express reservations additional to minor differences regard- 
ing verbiage and viewpoint to be expected in committee work. (1) We 
believe the report should propose a rate structure better articulated with 
that of the Federal Government and more consistent with committee pro- 
posals regarding situs of income. (2) We think the report should treat 
the state income tax more definitely as a mere element in a tax system. 
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The Problems of Residence Under the 
Californiia Income Tax Law 
(Continued from page 453) 


income tax. He files returns for the Federal and 
New York taxes, but forgets California. That state, 
however, suspecting that he had overstayed his wel- 
come there, assesses a tax, based upon his entire net 
income, of $9,285, that is, a gross tax of $10,771 less 
the credit for his New York tax under Section 25(a) 
of the California law. 


Thus California proceeds to collect, or to attempt 
to collect, a substantial income tax from one who 
neither is domiciled there nor maintains any abode 
there, and on income not only from sources outside 
of California, but the larger portion of which was 
received before the taxpayer ever set foot upon its 
soil. Moreover, in order to collect, it will have to 
seize his baggage, or such other personal property 
as he may have with him on his travels. True, his 
state of domicile, New Jersey, has recently disclosed 
a kindly attitude towards enforcement through its 
courts of the tax judgments of other states.”° Yet 
if this very procedure should be necessary it would 
go to the root of the question; for in Shaffer v. Carter, 
supra, the Supreme Court of the United States made 
it clear that a state’s jurisdiction to tax depends upon 
its power to enforce its mandates by action taken 
within its borders, either in personam or in rem. 

Thus in the illustration given, 
from the standpoint of its “practical operation and 
effect” and the power of the state to enforce it, it 
would be difficult to say, either as to the income or 
the person, that the tax was within the jurisdiction 
of the state of California. Nor does the illustration 
present an unusual situation ; for California, as it was 
pointed out, has a very large transient and seasonal 
population which draws its income from other states. 
This should, indeed, raise a question of state policy; 
for it comes with ill grace for a state to stretch out 
its fingers indiscriminately into the income dishes 
of other states only because a part of that income 
was brought within its borders for no other purpose 
than to be spent there. That is, indeed, beside 
the point here; but it emphasizes the tenuousness 
of the economic and legal grounds upon which the 
the tax, as an income tax, is based. 


viewing the tax 


The “Burden of Proof” Question 


NOTHER question which goes to the “practical 

operation and effect” of the tax is that of bur- 
den of proof; that is, upon whom rests the burden 
of proving that the individual charged with tax did 
or did not spend more than six months within the 
state? If the burden is upon the individual, it is a 
negative burden which it would be difficult for him 
to sustain without proving an alibi, that is, without 
proving where he was outside the state for at least 
six months out of the taxable year. If the burden 
is upon the state, it would have to keep check on 
automobile, train, steamship, and plane arrivals and 
departures. For such a task California would easily 
require its total force of unemployed. Sinclair, in- 





2 New York v. Coe a ae Co., 
198, certiorari denied, 79 L. Ed. 98. 
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deed, could return to his garden with that divine 
comfort which comes only from the salvation of one’s 
people. 

Whether for the individual or the state, the diff- 
culty that the proof would involve emphasizes still 
further the constitutional shortcomings of California’s 
definition of the term “resident” from the standpoint 
of the “practical operation and effect of the tax.” 
Should the definition be sustained, however, the 
question of burden of proof would still remain. Very 
little has arisen in the courts pertinent to the issue. 
As to domicile it has been uniformly held that the 
burden of proving a change is upon him who asserts 
it.27 In Utz v. Wallace’s Adm’x ** a definition of 
the term “resident” was involved whereby one who 
had had “his actual or habitual place of abode” in 
the state for the larger portion of the twelve months 
next preceding the date as of which an assessment 
was due to be made, was deemed a resident of the 
state for the purpose of taxation. The Court did 
not rule directly on the question of burden of proof, 
but it decided in favor of the taxpayer largely because 
the state had failed to present sufficient affirmative 
evidence. Although these cases do not present the 
same situation precisely as would arise under the 
California definition of the term “resident,” it would 
seem from them at least that a taxpayer would make 
out a prima facie case of non-residence by evidence 
of facts showing his domicile or residence in another 
state, and that it would be up to the state then to 
prove, by competent evidence, that he was within its 
borders more than six months out of the taxable 
year. With this burden upon it, the state would 
derive much labor, but little gain, from its drastic 
definition. It would be just as well off if the courts 
would hold that it had exceeded its powers in hon- 
oring with the title “resident” those who had merely 
spent within its enticing borders more than six months 
out of the taxable year. 


Problems of State Taxation 
(Continued from page 456) 


effected by purchasing in interstate commerce or in 
a state or city having no sales tax. 


- Again, fine questions arise as to when a sale is or 
is not made in interstate commerce. Obviously, if 
a person resident in New Jersey telephones or writes 
a letter to a merchant in New York City ordering 
a quantity of merchandise shipped by a common 
carrier, the sale is in interstate commerce. The 
question is narrower when that person from New 
Jersey actually goes to New York and makes the 
purchase, has the goods charged to his account and 
then shipped into New Jersey. Still narrower it be- 
comes if he goes to New York, makes the purchase 
and pays the bill but has the merchandise shipped to 
his home. We ruled, and as a matter of law I be- 
lieve correctly so, that all such sales were in inter- 
state commerce and their receipts not taxable against 
the New York seller. 

21 Commonwealth v. Bogigian, 265 Mass. 531, 164 N. E. 472; Ness ?. 
Commissioner of Corporations and Taxation, ‘supra, note 11; see also 


Chambers v. Hathaway, 187 Cal. 104, 200 P. 931, 10 Cal. L. Rev. 174. 
22 249 Ky. 296, 60 S. W. (2d) 614. 
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ruled the sale was not in interstate commerce. 


can see, however, how fine the line of distinction is 


drawn. 


Resume 


HESE questions which I have discussed are gen- 
erally very difficult of solution. They cannot be 
completely and satisfactorily solved by . standard 
accounting practices. In my judgment we must look 


elsewhere for solutions. 


I am content that sales taxes are not suited to state 
use; that if we must have sales taxes in this country 
the tax should be levied and collected by the Fed- 
eral Government and its proceeds shared with the 


states on some equitable basis. 


In the case of business taxes I am convinced that 
state and Federal business taxes should be inte- 
erated, starting probably with a crediting device 
permitting the business establishment to credit against 
its Federal tax, up to some percentage thereof, busi- 
Later, I am hopeful 
we shall swing more to the English style and have 
Federal collection and administration of business 
taxes, thereby relieving the taxpayers of the annoy- 
ance, mental anguish and very heavy expenses to 
which they are put in determining tax liability in a 
large number of states or other taxing jurisdictions. 


ness taxes paid to the states. 


Taxation in New Jersey 
(Continued from page 468) 


have either of these taxes unless they are sure that 
the necessary funds cannot be raised in some other 
way or that the real needs cannot be met through 


possible economies. 


Our municipal situation has undoubtedly been 
burdensome. Our towns generally ran wild in their 
expenditures because of their ability to market bonds 
and the facility with which real estate assessments 
could be steadily raised year after year. The worst 
financial conditions of the towns seem generally to 
have been in two particular areas. One was the sec- 
tion which would be served by the George Washing- 
ton Bridge, where they were counting on the great 
land values to come with the opening of that Bridge 
and the development of that section. The other_was 
the seashore area, which counted on its continuing 
In each 
case, municipal extravagances were tolerated by the 
citizens because they thought it would be someone 


popularity as a playground for the State. 


else who would have to pay for them. 


It has been a pretty hard lesson for many of them 
to learn that there were real limits to possible gov- 
Having made a muddle of 
their own situation, their first thought is to have 
someone else provide the money so they might con- 
Many of 
them have had to learn that economies are neces- 
sary, just as many individuals have had to learn that 
I believe the municipal situa- 


ernment expenditure. 
tinue to spend their way to greatness. 


in their own affairs. 


If, however, the resident of New Jersey visited a 
New York store, made purchases and either paid on 
the spot or had the amount charged to his account, 
but actually took possession of the merchandise in 
New York and carried them into New Jersey, we 


TAXATION IN NEW JERSEY 
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tion is generally improving, not because of increased 
taxes, but because of greater economies. 


I am not going to prophesy the future. Perhaps 
we will have to have a sales or an income tax, or 
both, to raise the revenues for emergency relief. 
Personally I would rather see the sales tax as an 
emergency tax because I believe we could count on 
its repeal when the emergency was passed, whereas 
I think the State income tax once introduced would 
still continue after the emergency is passed and 
would be simply a source from which other govern- 
ment expenditures might be made. I am not, how- 
ever, satisfied that we need either of these taxes. I 
quite believe that there is enough leaway in our gov- 
ernments—State, county and municipal—to provide 
the funds needed for reasonable relief expenditures 
without introducing new taxes to pay for them. Pos- 
sibly the answer depends on whether our legislators 
would rather face the indignation of politicians and 
officeholders if economies are introduced, or whether 
they would rather face the indignant taxpayers if 
they impose additional taxes. 

June 10, 1935 


Depreciation and Obsolescence Charges 
in the Chemical Industry 
(Continued from page 463) 


ernmental policies is found in the codes adopted un- 
der the N.R.A. In thirty-six out of the first two 
hundred and eighty approved codes, clauses are 
found restricting the installation of new machinery 
and increase in productive capacity. In many of the 
codes approved during the first year of N.R.A.’s ex- 
istence, provisions are found restricting the number 
of hours per week during which machinery may be 
used, thus indirectly discouraging the installation of 
new equipment. Some observers are confident that in 
these codes is found the cause for much of the inac- 
tivity in the capital goods industries. To one who 
believes, as I do, that permanent economic recovery 
cannot be based on a policy of restricted production, 
the code provisions to which reference has been 
made can be excused and tolerated only as well- 
intentioned emergency measures which should be 
gotten rid of at the very earliest opportunity. 


I was recently told by a well known economist 
and statistician that thoroughgoing research would 
probably disclose a very intimate relationship be- 
tween effective rate of depreciation taken and the 
rate of equipment replacement; and that, in turn, 
rate of equipment replacement would probably be 
found to vary quite directly with operating success. 
Naturally, I have not undertaken such research in 
connection with the preparation of this address, but 
my hasty and necessarily quite superficial study of 
available financial and operating data prompts me io 
venture the suggestion that such research undertak- 
ing, on the part of your industry, might well prove 
its worth. 

In the chemical industry, as you so well know, 
an improvement in production process may work 
havoc with the market. Through research you con- 
stantly seek cheaper raw materials. European 








August, 1935 





chemists, fully aware of obsolescence potentialities, 
naturally favor speedy amortization of the plant. In 
the United States, the history of the allowance for 
depreciation and obsolescence shows that until quite 
recently amortization and depreciation write-offs 
were most liberal when operating results were favor- 
able, but that in marginal and losing plants, the 
very units which were most urgently in need of re- 
liable cost data, write-offs were insufficient an | 
sometimes even non-existent. 

There is hardly time, and still less need, for me to 
attempt to éatalogue the occurrences which throughout 
industry amply support wise management in its view 
that write-offs for depreciation and obsolescence should 
not be determined merely by the number of years 
of theoretically useful life of equipment. Railroads, 
for example, in order to compete with bus and air 
transportation, are confronted with the need of vast 
expenditures for electrification, streamline engines 
and other rolling stock, and for improved roadbeds. 
When a new cutting alloy or more effective grinding 
apparatus comes on the market, machinery which to 
all intents and purposes still has a long prospective 
period of usefulness must be scrapped as the price oi 
remaining in business. The impact of the radio on 
the phonograph, of the teletype on the Morse signal 
telegraph equipment, of trolleys on horsecars, and 
of busses on trolleys, of electric refrigeration and dry 
ice on natural and manufactured ice, and a thousand 
other examples which you can supply, all unite in 
solidifying your justified opposition to unreasonably 
low depreciation charges. From your own more in- 
timate experience, I cite merely by way of passing 
observation, the rapid consumption of equipment in 
your group by such factors as chemical corrosion 
and thermal breakage, and I also mention, for pur- 
poses of illustration only, the effect of synthetic in- 
digo on the natural indigo trade and of rayon on silk. 

Economics, sometimes called the science of busi- 
ness, has fallen on evil days. As in so many other 
fields of human endeavor, there is a tremendous lag 
between the progress in the science of economics 
and in its application. In medicine, for example, 
diagnostic progress has far outdistanced ability to 
cure. In human relations, the precepts of the Deca- 
logue and the Golden Rule often appear not to affect 
conduct. In fiscal science, the pole at which is found 
the result of study and research in the principles oi 
taxation is so far removed from the other pole, appli- 
cation, as evidenced by legislation and administra- 
tion, that to the casual observer the two extremes 
would seem to have no relationship to each other. 


Your experience in the United States goes back 
three centuries, if what I read this week is reliable. 
Is it too much to believe that the data at your com- 
mand, supplemented by research in which you have 
proved yourselves masters, when properly collated 
and presented, will produce that convincing light 
which, in the end, will persuade’administration that 
the public need will be served best if artificial and 
ill-founded restraint and pressure are avoided so that 
the sound principles on which the modern phase of 
your important industry was founded and the en- 
lightened practices which it has consistently pursued 
shall not be disturbed? If studies undertaken by 
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your industry were to disclose, as has been surmised, 
that early replacements of equipment make directly 
for reduced prices to consumers, greater net profits 
to producers, fairer returns to investors, increased 
taxes to Federal and state governments and as im- 
portant corollaries : 


increased employment 
better wages 
purchase of capital goods 


then, it should appear obvious, authorities would 
hesitate to impose lower depreciation rates which 
would have a depressive effect on your industry, es- 
pecially if, simultaneously, it were demonstrable that 
such shortsighted policy would impede the progress 
of the Administration’s campaign to replace exist- 
ing with new productive equipment. 


‘*Basis”’ for Partners Under the Revenue 
Act of 1934 
(Continued from page 449) 


this language in the law of course wanted a partner 
who had made a small investment in a business and 
took out property of large value to pay a tax on a 
large gain if he sold the property. But in so far as 
this result comes about through applying to property 
a basis which produces a gain on sale when the prop- 
erty actually cost the partnership all it will sell for, 
there is only a specious profit which should not be 
taxed. Either it represents nothing but the conver- 
sion of property into a new form which has already 
heen taken up as income and taxed as part of the 
partnership profits or it represents a mere distortion 
of the apparent profits through a fictitious assump- 
tion that the basis of the partner for his interest in 
the partnership must encompass all his share in the 
partnership property. But, as already pointed out, 
if the real source of acquisition of the property is 
borrowed money or non-taxable income, there may 
be no present relation of the property to the partner’s 
basis which gives any real test of taxable income. 


The writer wishes to offer the suggestion that 
within the language of the statute—“properly appli- 
cable to such property”—it may be possible for a 
partner to use the basis of the partnership for prop- 
erty which he receives in kind from the partnership 
and sells. If the suggestions made in the foregoing 
paragraphs are reasonable, viz., that there is no sen- 
sible basis consistent with the general principles of 
determination of taxable income on which a part of 
the partner’s basis for his interest in the partnership 
can be assigned to property received from the part- 
nership using as a measure gross assets or net assets, 
it is at least within the possibilities of interpretation 
of the statute that the actual basis of the property 
while it was in the hands of the partnership can be 
carried over to the partner when he receives the 
property. It is strongly arguable that no arrangement 
makes a proper allocation if it distorts the real results 
as to gain or loss in the manner pointed out in this 
article. The property when turned over to the part- 
ner could be held to absorb a part of his basis for his 
interest in the partnership and to leave the remain- 
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der of that basis to be absorbed by other property 
received from the partnership, or at the final termina- 
tion of the partner’s connection with the partnership. 
If the basis of the partnership for property turned 
over to a partner is greater than the whole of the 
partner’s basis for his interest in the partnership, any 
result confining his basis for the property received 
to the basis for his interest in the partnership would 
be unreasonable and might well be held to be im- 
proper even though technically it might seem to be 
required by the language of the statute. It is sug- 
gested that any taxpayer who receives property in 
kind from a partnership and sells it, if it is to his 
advantage, may well try out the theory suggested 
in this paragraph, viz., that he may be permitted to 
use as his basis for the property received from the 
partnership the basis the property had in the hands 
of the partnership. The fact that such interpretation 
of the statute might defeat the purposes of the fram- 
ers of the change in the law certainly is not a neces- 
sary reason why the interpretation suggested should 
be held invalid. 
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THE LAW CHANGES 


Year after year new statutes are being 
enacted in State and Federal legislatures; 
old statutes are being amended, revised, 
repealed, re-enacted or superseded. 


The vast number of changes now taking 
place necessitates a service that gives 
immediately to the members of the Bench 
and the Bar, the legislative history of any 
code section or statute they desire to 
investigate. 


In every edition of “Shepard's Citations” 
to the various State Reports and the 
United States Supreme Court Reports, 
there is a section familiarly known as 
“Citations to Statutes’. This division of 
the Shepard publications gives the in- 
vestigator just the service he needs to 
keep abreast of the rapidly changing 
State and Federal laws! 
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